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Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 
Subject: 

Will do. 

Ivanoff, Paul [Pivanoff@osler.com] 
October 27, 2011 6:41 PM 
Michael Lyle; Sebastiana, Rocco 
Michael Killeavy · 
Re: Greenfield South 

From: Michael Lyle [mailto:Michaei.Lyle@powerauthoritv.on.ca] 
Sent: Thursday, October 27, 2011 06:39 PM 
To: Ivanoff, Paul; Sebastiana, Rocco 
Cc: Michael Killeavy <Michaei.Killeaw@powerauthoritv.on.ca> 
Subject: RE: Greenfield South 

Yes. Please proceed. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable Jaw. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipi9nt(s), please notify the sender immediately 
and delete this e-mail message 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: October 27, 2011 6:37 PM 
To: Michael Lyle; Sebastiana, Rocco 
Cc: Michael Killeavy 
Subject: Re: Greenfield South 

Mike, 
I suggest that a litigation hold memo be circulated within the OPA to preserve documents relating to the project etc. 
(similar to what was prepared for TCE/SWGTA). Let me know if you want me to prepare it for Greenfield South. 

Paul 

From: Michael Lyle [mailto:Michaei.Lyle@powerauthoritv.on.ca] 
Sent: Thursday, October 27, 2011 06:18 PM 
To: Sebastiana, Rocco; Ivanoff, Paul 
Cc: Michael Killeavy <Michaei.Killeaw@powerauthority.on.ca> 
Subject: Greenfield South 

We have been working under the view that all required regulatory approvals for the plant are in place. However, as a 
matter of due diligence we think it would be appropriate to review the full range of necessary approvals to ensure that 
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something has not been missed. This would include approvals and processes for any supporting infrastructure including 
gas, tx connection, municipal waste and water etc. I would be happy to discuss this with you further. 

Privileged and Confidential- Prepared in Contemplation of Litigation 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain infonnation that is privileged, confidential 
and/or exempt from disclosure under applicable Jaw. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

This e-mail message and any files transmitted with it are intended only for the named reciplent(s) above and may contain information that is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message . 

. **************"**'"********-*******--*********************** 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclo~ure is prohibited. 

Le contenu du prsent courriel est privilgi, confidentiel et 
soumis des droits d'auteur. II est interdit de l'utiliser au 
de le divulguer sans autorisation. 
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Aleksaridar Kojic 

From: 
Sent: 

Ivanoff, Paul [Pivanoff@osler.com] 
October 28, 2011 11 :41 AM 

To: Michael Lyle . 
Cc: 
Subject: 

Michael Killeavy; Sebastiane, Rocco 
RE: Greenfield South 

Attachments: Litigation Hold Memo 21909832_1.doc 

Mike, 
Attached is a draft memorandum prepared in connection with the retention of dQcuments by the OPA 
respecting the Greenfield South matter. The memo references the obligation to retain documents and the 
importance of preserving documents and records in light of anticipated legal proceedings. The memo is drafted 
in a way that it can be copied to OPA letterhead and distributed by you internally within the OPA. 
If you have any questions, please let me know. · 

Regards, 
Paul 

OSLER 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada M5X 1 88 

osler.com 

From: Michael Lyle [mailto:Michael.Lyle@powerauthority.on.ca] 
Sent: Thursday, October 27, 2011 6:39 PM 
To: Ivanoff, Paul; Sebastiane, Rocco 
Cc: Michael Killeavy 
Subject: RE: Greenfield South 

Yes. Please proceed. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969'6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 
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This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message · 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: October 27, 2011 6:37 PM 
To: Michael Lyle; Sebastiana, Rocco 
Cc: Michael Killeavy 
Subject: Re: Greenfield South 

Mike, 
I suggest that a litigation hold memo be circulated within the OPA to preserve documents relating to the project etc. 
(similar to what was prepared for TCE/SWGTA). Let me know if you want me to prepare it for Greenfield South. 
Paul 

From: Michael Lyle [mailto:Michaei.Lyle@powerauthority.on.ca] 
Sent: Thursday, October 27, 2011 06:18PM 
To: Sebastiana, Rocco; Ivanoff, Paul 
Cc: Michael Killeavy <Michaei.Killeavy@powerauthority.on.ca> 
Subject: Greenfield South 

We have been working under the view that all required regulatory approvals for the plant are in place. However, as a 
matter of due diligence we think it would be appropriate to review the full range of necessary approvals to ensure that 
something has not been missed. This would include approvals and processes for any supporting infrastructure including 
gas, tx connection, municipal waste and water etc. I would be happy to discuss this with you further. 

Privileged and Confidential- Prepared in Contemplation of Litigation 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

. ~ ~GreaterTorooto's 20 II . Top Employers 
Canodlo~- . fmD 

Emploj'm . . 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message. 
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Aleksandar Kojic 

·From: 
Sent: 
To: 

. Michael Killeavy 
·November 6, 2011 10:49 AM 
Amir Shalaby 

Subject: Re: TCE will get arbitration underway 

Yes ... It's been immin~nt for two months, or so, now. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message 
From: Amir Shalaby 
Sent: Sunday, November 06, 2011 09:03 AM 
To: Brett Baker; Michael Lyle; Michael Killeavy; Colin Andersen; JoAnne Butler 
Subject: TCE will get arbitration underway 

According to a conversation with OPG recently 
Not unexpected 

Original Message -----
From: MCNEIL Patrick -CORPBUSDEV [mailto:patrick.mcneil@opg.com] 
Sent: Sunday, November 06, 2011 07:23 AM 
To: 'rick.jennings@ontario.ca' <rick.jennings@ontario.ca>; 
'jonathan.weisstub@infrastructureontario.ca' <jonathan.weisstub@infrastructureontario.ca>; 
'serge.imbrogno@ofina.on.ca' <serge.imbrogno@ofina.on.ca>; Amir Shalaby 
Subject: Project Apple 

OPG CONFIDENTIAL AND COMMERCIALLY SENSITIVE 

Sorry for delay in the update but swamped like the rest of you. 

Last Wednesday, OPG and TCE met to discuss the draft Long-Term Partnership Agreement OPG 
provided TCE in September. 

TCE advised they had decided to initiate the arbitration with Ontario and TCE and were going 
to meet with Infrastructure Ontario on Thursday to advise them of their decision. 

TCE believes it is in its best interest to use arbitration to set the damage value for the 
Oakville cancellation. 

TCE wishes to continue to explore the options identified by TCE apart from the arbitration 
agreement and perhaps in satisfaction of the damage value. 
I will be arranging a conference call for the four of us as soon as possible this week. 

Jonathan has suggested it would be worthwhile for OPG to start discussions with the OPA on 
the options to determine what value can be assigned to them. 
I am in Ottawa Monday and Tuesday but will try to cut out of some meetings. 

Have a great remainder of the weekend. 
1 



D. Patrick McNeil 
Senior Vice-President, Corporate Business Development and Chief Risk Officer Ontario Power 
Generation 

THIS MESSAGE IS ONLY INTENDED FOR THE USE OF THE INTENDED 
RECIPIENT(S) AND MAY CONTAIN INFORMATION THAT IS PRIVILEGED, PROPRIETARY AND/OR CONFIDENTIAL. 
If you are not the intended recipient, you are hereby notified that any review, 
retransmission, dissemination, distribution, copying, conversion to hard copy or other use of 
this communication is strictly prohibited. If you are not the intended recipient and have 
received this message in error, please notify me by return e-mail and delete this message 
from your system. Ontario Power Generation Inc. 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Subject: 

· Michael Killeavy 
November 7, 2011 7:38 PM 
Amir Shalaby 
RE: Evaluating four options 

We'll see what happens. Thanks for the information. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide st. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

-----Original Message----
From: Amir Shalaby 
Sent: Mon 07-Nov-11 7:37 PM 
To: Michael Killeavy 
Subject: Re: Evaluating four options 

The other guy is talent and a half 

Original Message 
From: Michael Killeavy 
Sent: Monday, November 07, 2011 07:31 PM 
To: Amir Shalaby 
Subject: RF: Evaluating four options 

Plus que ca change, le plus c'est le meme chose •... 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

-----Original Message----
From: Amir Shalaby 
Sent: Mon 07-Nov-11 7:28 PM 
To: George Pessione 
Cc: Michael Killeavy; JoAnne Butler 
Subject: Re: Evaluating four options 
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Yes, 
Lennox ( which OPG does not like anymore Cambridge ( fully evaluated by killeavy and crew) 
Gas conversions ( TB, Nanticoke, lambton ) Deploying CTs outside ontario ( TCE does not like 
that option) 

Portlands is off the table as far as OP~ is concerned 

Copying JoAnne and Michael killeavy. ( What is her name and the other guy) I think the 
cambridge option is fully understood and model led. 

TCE already walked away from it. 
I think OPG wants to force the decision on Conversions under the TCE settles cover. I told. 
them today they are not a sure call at this time. 
I suggest you work with Michael to develop a financial evaluation model for Gas conversions 
that is consistent with the work on Cambridge. Do not spend much time on other options Cheers 

Original Message 
From: George Pessione 
Sent: Monday, November 07, 2011 07:09 PM 
To: Amir Shalaby 
Subject: Re: Evaluating four options 

Ok 
Any idea of the type of options? 

. George Pessione 
Director Resource Integration 
Power System Planning 
Ontario Power Authority 

Original Message 
From: Amir Shalaby . 
Sent: Monday, November 07, 2011 07:07 PM 
To: George Pessione; patrick.mcneil@opg.com <patrick.mcneil@opg.com>; chris.young@opg.com 
<chris.young@opg.com> 
Subject: Evaluating four options 

George: 
I was on a call earlier today with Chris and Pat as well as government folks. 
They want to evaluate four options for joint partnership with TCE. 
I indicated that you are our contact to get this work done Thanks 
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Aleksandar Kojic 

From: 
Sent: 
ro: 
Cc: 
Subject: 

Deborah Langelaan , 
November 9, 2011 10:43 AM 
Michael Killeavy 
~onak Mozayyan 
RE: Discussion with 10 on TCE 

Sure .•. when do you need it by and who's Jonathan? 

Deborah Langelaan I Manager, Natural Gas ProjectsiOPA I Suite 1600- 120 Adelaide St. W. 1 
Toronto, ON M5H 1T1 I 
T: 416.969.6052 I F: 416.967.19471 deborah.langelaan@powerauthority.on.ca 

-----Original Message----
From: Michael Killeavy 
Sent: November 9, 2011 10:42 AM 
To: Deborah Langelaan; Ronak Mozayyan 
Subject: FW: Discussion with IO on TCE 

Could you please start working on a list? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

-"---Original Message----
From: Amir Shalaby 
Sent: November 9, 2011 10:37 AM 
To: Michael Killeavy 
Cc: JoAnne Butler; Michael Lyle 
Subject: Discussion with IO on TCE 

Jonathan is hopeful that a session with TCE can be arranged post launch of arbitration. 
The objective would be to speed up discovery process. He asked me to provide a list of 
information ( he is thinking mostly financial assumptions) that we would like to get from 
TCE. 
I indicated that Michael k has made good guesses at most, 

So here is as chance to lift the c'urtain , look under the hood, open the kimono . 

What are. The assumptions , parameters you would like to know? 

I am meeting with Jonathan tomorrow at 9 . To discuss process as well as our views on merits 
of options. 
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Does any of you wish to join ? 
A start at the list would be helpful 
( I can guess at residual value, IRR, discount rates, costs, market /gas price assumptions) 
Tx 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 
Subject: 

Amir Shalaby 
November 9, 201112:14 PM 
Michael Lyle; Michael Killeavy 
JoAnne Butler 
Re: Discussion with 10 on TCE 

I understand. Again: should I meet ? As a member of working group . I need an explicit 
direction please 

Original Message 
From: Michael Lyle 
Sent: Wednesday, November 09, 2011 11:44 AM 
To: Amir Shalaby; Michael Killeavy 
Cc: JoAnne Butler 
Subject: RE: Discussion with IO on TCE 

I think we need to make it very clear that the arbitration is going to be between TCE,·OPA 
and the Crown. Not sure that there is any role for IO to play. They need to be aware of 
outcome and any settlement negotiations as this will impact on potential deal related to 
assets to pay for settlement/award. Perhaps it is time that we had a three way discussion 
between Crown, OPA and IO involving counsel to talk about respective roles going forward. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named 
· recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. If you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message 

-----Original Message----
From: Amir Shalaby 
Sent: November 9, 2011 11:39 AM 
To: Michael Lyle; Michael Killeavy 
Cc: JoAnne Butler 
Subject: Re: Discussion with IO on TCE 

He is "head of new partnerships", assigned to this file. I do not know the exact role for IO 
going forward{ above pay grade) Let me know if it is ok to meet 

Original Message ----
From: Michael Lyle 
Sent: Wednesday, November 09, 2011 10:55 AM 
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To: Amir Shalaby; Michael Killeavy 
Cc: JoAnne Butler 
Subject: Re: Discussion with IO on TCE 

What is Jonathon's position? I remain confused about what role IO think they are playing in 
the arbitration. 

Original Message 
From: Amir Shalaby 
Sent: Wednesday, November 09, 2011 1~:53 AM 
To: Michael Lyle; Michael Killeavy 
Cc: JoAnne Butler 
Subject: Re: Discussion with IO on TCE 

Should I work with Jonathan for now? 

Original Message ----
From: Michael Lyle 
Sent: Wednesday, November 09, 2011 10:52 AM 
To: Amir Shalaby; Michael Killeavy 
Cc: JoAnne Butler 
Subject: Re: Discussion with IO on TCE 

Once we are in arbitration, all communications about disclosure of information will go 
through legal counsel. 

Original Message 
From: Amir Shalaby 
Sent: Wednesday, November 09, 2011 10:36 AM 
To: Michael Killeavy 
Cc: JoAnne Butler; Michael Lyle 
Subject: Discussi.on with IO on TCE 

Jonathan is hopeful that a session with TCE can be arranged post launch of arbitration. 
The objective would be to speed up discovery process. He asked me to provide a list of 
information ( he is thinking mostly financial assumptions) that we would like to get from 
TCE. 
I indicated that Michael K has made .good guesses at most, 

So here is as chance to lift the curtain , look under the hood, open the kimono • 

What are. The assumptions , parameters you would like to know? 

I am meeting.with Jonathan tomorrow at 9 . To discuss process as well as our views on merits 
of options. 

Does any of you wish to join ? 
A start at the list would be helpful 
( I can guess at residual value, IRR, discount rates, costs, market /gas price assumptions) 
Tx 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 
Subject: 

Amir Shalaby 
November 16, 2011 12:20 PM 
Michael Lyle 
Michael Killeavy; Clare Hudson 
RE: TCE 

It is a conference call, he is welcome to join in. Clare can send the call details. 

-----Original Message----
From: Michael Lyle 
Sent: Wednesday, November 16, 2011 12:17 PM 
To: Amir Shalaby 
Cc: Michael Killeavy 
Subject: Re: TCE 

Are you available to talk to Michael K and I re this? From what we know about subject matter 
of meeting it would appear that Michael should be at the meeting as well. 

Original Message ----
From: Amir Shalaby 
Sent: Wednesday, November 16, 2011 12:11 PM 
To: Michael Lyle 
Subject: RE: TCE 

I am on a call with OPG and Government that is called "project Apple " to examine options. 
But TCE themselves are not party to the call 

-----Original Message----
From: Michael Lyle 
Sent: Wednesday, November 16, 2011 11:57 AM 
To: Amir Shalaby 
Subject: TCE 

Have you been invited to a TCE meeting on Friday? 
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Aleksandar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
November 16, 2011 1:06PM 
'Sebastiane, Rocco' 

Cc: 'Ivanoff, Paul'; 'Smith, Elliot'; Michael Lyle 
Subject: 
Attachments: 

OGS Damages Calculation - Information Required ... 
Need to Know 16 Nov2011.docx 

Importance: High 

Rocco; 

Here's the list of information that I think we'd need to know to understand how TCE arrived at its claimed damages 
calculation. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 
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PRIVILEGED & CONFIDENTIAL -PREPARED IN CONTEMPLA TJ(JN OF LITIGATION 

Information we need to know from TransCanada Energy ("TCE") regarding its claimed damages 

associated with the anticipated financial value of the Oakville Generating Station ("OGS"): 

1. Details of how the project was to be financed by TCE. We need the proportion of debt and 

equity and costs associated with debt and equity. We'd like to understand how TCE's 

purported "unlevered cost of equity" was arrived at; 

2. TCE's rationale for the "replacement contract" it was anticipating receiving at the end of 

the 20-year OPA contract term. It seems quite speculative to us and we need to 

understand how certain this prospect might have been. We also need to understand how the 

cash flows in 2034 to 2044 in the financial model;, inclusive, were arrived at ("residual cash 

flows"); 

3. TCE's rationale for discounting these residual cash flows to arrive at a present value for 

these cash flows. It is discounting these cash flows at the same discount rate as the 

contract cash flow, which ignores their inherent riskiness; 

4. We need to understand how the Actual Gross Market Revenues in the financial model were 

arrived at. In particular, we'd need to understand what the physical heat rate of the 

Contract Facility would have been, and what assumptions were made with regard to future 

HOEP, pre"dispatch prices, and natural gas prices; 

5. We'd like to know how TCE arrived at its fixed and variable operating and maintenance costs 
("O&M costs") for the Contract Facility. What maintenance and refurbishment activities, 

and their associated costs, were planned for the station equipment if it is to last 30+ years; 

6. We'd like to look at the project development schedule, and in particular the construction 

schedule for the construction of the Contract Facility; 

7. We will need a full accounting of all claimed sunk costs, including but not limited to the 

costs of the gas turbines, heat-recovery steam generator, and steam turbine. This not 

part of the anticipated financial value, but we likely are liable for its sunk costs, too, so we 

need to know this if we're working it into the NRR. · 

; Referenced in TCE's financial model spreadsheet entitled "TransCanada Oakville GS- Unlevered Economics (July 

8, 2009)" 



Aleksandar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
November 17, 2011 1:43 PM 
JoAnne Butler 

. Subject: 
Attachments: 

FW: OGS Damages Caiculation - Information Required ... 
Need to Know 16 Nov 2011.docx 

Importance: High 

For tomorrow. I did this a while ago and updated it yesterday. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Michael Killeavy 
Sent: November 16, 20111:06 PM 
To: Sebastiana, Rocco 
Cc: Ivanoff, Paul; Smith, Elliot; Michael Lyle 
Subject: OGS Damages Calculation - Information Required ... 
Importance: High 

Rocco, 

. Here's the list of information that I think we'd need to know to understand how TCE arrived at its claimed damages 
calculation. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 
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PRIVILEGED & CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION 

Information we need to know from TransCanada Energy ("TCE") regarding its claimed damages 

associated with the anticipated financial value of the Oakville Generating Station ("OGS"): 

1. Details of how the project was to be financed by TCE. We need the proportion of debt and 

equity and costs associated with debt and equity. We'd like to understand how TCE's 

purported "unlevered cost of equity" was arrived at; 

2. TCE's rationale for the "replacement contract" it was anticipating receiving at the end of 

the 20-year OPA contract term. It seems quite speculative to us and we need to 

understand how certain this prospect might have been. We also need to understand how the 

cash flows in 2034 to 2044 in the financial model;, inclusive, were arrived at ("residual cash 

flows"); 

3. TCE's rationale for discounting these residual cash flows to arrive at a present value for 

these cash flows. It is discounting these cash flows at the same discount rate as the 

contract cash flow, which ignores their inherent riskiness; 

4. We need to understand how the Actual Gross Market Revenues in the financial model were 

arrived at. In particular, we'd need to understand what the physical heat rate of the 

Contract Facility would have been, and what assumptions were made with regard to future 

HOEP, pre-dispatch prices, and natural gas prices; 

5. We'd like to know how TCE arrived at its fixed and variable operating and maintenance costs 

("O&M costs") for the Contract Facility. What maintenance and refurbishment activities, 

and their associated costs, were planned for the station equipment if it is to last 30+ years; 

6. We'd like to look at the project development schedule, and in particular the construction 

schedule for the construction of the Contract Facility; 

7. We will need a full accounting of all claimed sunk costs, including but not limited to the 

costs of the gas turbines, heat-recovery steam generator, and steam turbine. This not 

part of the anticipated financial value, but we likely are liable for its sunk costs, too, so we 

need to know this if we're working it into the NRR. 

; Referenced in TCE's financial model spreadsheet entitled "TransCanada Oakville GS- Unlevered Economics (July 

8, 2009)" 



Aleksandar Kojic 

From: 
Sent: 
To: 

JoAnne Butler 
November 17,20111:57 PM 
Michael Killeavy 

Subject: RE: OGS Damages Calculation -Information Required ... 

Good ... thanks ... 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 

416-969-6005 Tel. 
416-969-6071 Fax .. 
joanne.butler@powerauthority.on.ca 

From: Michael Killeavy 
Sent: Jueves, 17 de Noviembre de 2011 01:43 p.m. 
To: JoAnne Butler 
Subject: FW: OGS Damages Calculation - Information Required ... 
Importance: High 

For tomorrow. I did this a while ago and updated it yesterday. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Michael Killeavy 
Sent: November 16, 2011 1:06 PM 
To: Sebastiana, Rocco 
Cc: Ivanoff, Paul; Smith; Elliot; Michael Lyle 
Subject: OGS Damages Calculation - Information Required ... 
importance: High 

Rocco, 

Here's the list of information that I think we'd need to know to understand how TCE arrived at its claimed damages 

calculation. 

Michael 
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Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 

MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 
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Aleksandar Kojic 

From: 
Sent: 

Michael Killeavy 
November 18, 2011 8:26AM 
Yvonne Cuellar · To:·. 

Subject: 
Attachments: 

Fw: OGS Damages Calculation - Information Required ... 
Need to Know 16 Nov 2011.docx 

Importance: High 

Can you please print two copies of this attachment and leave it on my desk before 9am? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1Tl 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavv@powerauthoritv.on.ca 

From: Michael Killeavy 
Sent: Thursday, November 17, 2011 01:43 PM 
To: JoAnne Butler 
Subject: FIN: OGS Damages Calculation -Information Required ... 

For tomorrow. I did this a while ago and updated it yesterday. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Michael Killeavy 
Sent: November 16, 2011 1:06 PM 
To: Sebastiana, Rocco 
Cc: Ivanoff, Paul; Smith, Elliot; Michael Lyle 
Subject: OGS Damages Calculation -Information Required ... 
Importance: High 

Rocco, 
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Here's the list of information that I think we'd need to know to understand how TCE arrived at its claimed damages 
calculation. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 
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PRIVILEGED & CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION 

Information we need to know from TransCanada Energy (''TCE") regarding its claimed damages 

associated with the anticipated financial value of the Oakville Generating Station ("OGS"): 

1. Details of how the project was to be financed by TCE. We need the proportion of debt and 

equity and costs associated with debt and equity. We'd like to understand how TCE's 

purported "unlevered cost of equity" was arrived at; 

2. TCE's rationale for the "replacement contract" it was anticipating recefving at the end of 
the 20-year OPA contract term. It seems quite speculative to us and we need to 

understand how certain this prospect might have been. We also need to understand how the 

cash flows in 2034 to 2044 in the financial model', inclusive, were arrived at ("residual cash 
flows"); 

3. TCE's rationale for discounting these residual cash flows to arrive at a present value for 
these cash flows. It is discounting these cash flows at the same discount rate as the 

contract cash flow, which ignores their inherent riskiness; 

4. We need to understand how the Actual Gross Market Revenues in the financial model were 

arrived at. In particular, we'd need to understand what the physical heat rate of the 
Contract Facility would have been, and what assumptions were made with regard to future 

HOEP, pre-dispatch prices, and natural gas prices; 

5. We'd like to know how TCE arrived at its fixed and variable operating and maintenance costs 
("O&M costs") for the Contract Facility. What maintenance and refurbishment activities, 

and their associated costs, were planned for the station equipment if it is to last 30+ years; 

6. We'd like to look at the project development schedule, and in particular the construction 

schedule for the construction of the Contract Facility; 

7. We will need a full accounting of all claimed sunk costs, including but not limited to the 
costs of the gas turbines, heat-recovery steam generator, and steam turbine. This not 

part of the anticipated financial value, but we likely are liable for its sunk costs, too, so we 

need to know this if we're working it into the NRR. 

1 Referenced in TCE's financial model spreadsheet entitled "TransCanada Oakville GS- Unlevered Economics (July 
8, 2009)" 



Aleksandar Kojic 

From: 
·Sent: 
To: 

Yvonne Cuellar 
November 18, 2011 8:49AM 
Michael Killeavy 

Subject: RE: OGS Damages Calculation - Information Required ... 

Done. 

lfonne Ca.elw 
Assistant to 
Director, Contract Management and 
Director, Policy Analysis 
Electricity Resources 
Ont~rio Power Authority 

From: Michael Killeavy 
Sent: November 18, 2011 8:26 AM 
To: Yvonne Cuellar 
Subject: Fw: OGS Damages Calculation - Information Required ... 
Importance: High 

Can you please print two copies of this attachment and leave it on my desk before 9am? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-S20-9788 (cell) 
Michael.killeavv@powerauthority.on.ca 

From: Michael Killeavy 
Sent: Thursday, November 17, 2011 01:43PM 
To: JoAnne Butler 
Subject: FW: OGS Damages Calculation - Information Required ... 

For tomorrow. I did this a while ago and updated it yesterday. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
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416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Michael Killeavy 
Sent: November 16, 20111:06 PM 
To: Sebastiane, Rocco 
Cc: Ivanoff, Paul; Smith, Elliot; Michael Lyle 
Subject: OGS Damages calculation - Information Required ... 
Importance: High " 

"Rocco, 

Here's the list of information that I think we'd need to know to understand how TCE arrived at its claimed damages 
calculation. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120·Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 
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Aleksandar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
November 18, 201111:49 AM 
Colin Andersen 

Subject: 
Attachments: 

FW: OGS Damages Calculation -Information Required ... 
Need to Know 16 Nov 2011.docx 

Importance: High 

I did this a while ago and updated it yesterday in preparation fortoday's teleconference. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CEll) 
416-967-1947 (FAX) 

From: Michael Killeavy 
Sent: November 17, 20111:43 PM 
To: JoAnne Butler 
Subject: FW: OGS Damages Calculation - Information Required ... 
Importance: High · 

For tomorrow. I did this a while ago and updated it yesterday. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH lTl 
416-969-6288 
416-520-9788 (CEll) . 
416-967-1947 (FAX) 

From: Michael Killeavy 
Sent: November 16, 2011 1:06 PM 
To: Sebastiane, Rocco 
Cc: Ivanoff, Paul; Smith, Elliot; Michael Lyle 
Subject: OGS Damages Calculation - Information Required ... 
Importance: High 
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Rocco, 

Here's the list of information that I think we'd need to know to understand how TCE arrived at its claimed damages 
calculation. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 
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PRIVILEGED & CONFIDENTIAL -PREPARED IN CONTEMPLATION OF LITIGATION 

Information we need to know from TransCanada Energy C'TCE") regarding its claimed damages 

associated with the anticipated financial value of the Oakville Generating Station C'OGS"): 

1. Details of how the project was to be financed by TCE. We need the proportion of debt and 

equity and costs associated with debt and equity. We'd like to understand how TCE's 
purported "unlevered cost of equity" was arrived at; 

2. TCE's rationale for the "replacement contract" it was anticipating receiving at the end of 
the 20-year OPA contract term. It seems quite speculative to us and we need to 

understand how certain this prospect might have been. We also need to understand how the 

cash flows in 2034 to 2044 in the financial model', inclusive, were arrived at ('residual cash 
flows"); 

3. TCE's rationale for discounting these residual cash flows to arrive at a present value for 

these cash flows. It is discounting these cash flows at the same discount rate as the 

contract cash flow, which ignores their inherent riskiness; 

4. We need to understand how the Actual Gross Market Revenues in the financial model were 

arrived at. In particular, we'd need to understand what the physical heat rate of the 
Contract Facility would have been, and what assumptions were made with regard to future 
HOEP, pre-dispatch prices, and natural gas prices; 

5. We'd like to know how TCE arrived at its fixed and variable operating and maintenance costs 

('O&M costs") for the Contract Facility. What maintenance and refurbishment activities, 

and their associated costs, were planned for the station equipment if it is to last 30+ years; 

6. We'd .like to look at the project development schedule, and in ·particular the construction 

schedule for the construction of the Contract Facility; 

7. We will need a full accounting of all claimed sunk costs, including but not limited to the 
costs of the gas turbines, heat-recovery steam generator, and steam turbine. This not 

part of the anticipated financial value, but we likely are liable for its sunk costs, too, so we 

need to know this if we're working it into the NRR. 

' Referenced in TCE's financial model spreadsheet entitled "TransCanada Oakville GS- Unlevered Economics (July 

8, 2009)" 



Aleksandar Kojic 

From: Michael Killeavy 
Sent: 
To: 
Cc: 

November 20, 2011 7:38AM 
'RSebastlano@osler.coin'; Michael Lyl·e 
'Pivanoff@osler.c:pm'; 'ESmith@osler.com' 

Subject: Re: Revised FRSA . . 

I agree with your approach. 
refers to "net revenues ... 
would suggest that we're on 
other revenue earned. 

No terminal value. It's highly speculative. The damages clause 
forecast to be earned by Greenfield during the Term ••. " , which 
the hook for payments made under the contract and not for any 

Please don't come back and tell me that he says GSPC "unlevered cost of equity" is 5.25%! 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario· Power Authority 
128 Adelaide St. West, Suite 1688 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6871 (fax) 
416-528-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message -----
From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Sunday, November 28, 2811 12:42 AM 
To: Michael Killeavy; Michael Lyle 
Cc: Ivanoff, Paul <Pivanoff@osler.com>; Smith, Elliot <ESmith@osler.com> 
Subject: FW: Revised FRSA 

Here is the revised draft of the FSRA from Carl. He has filled in some of the bullets: $158 
million LC, approx $61 million in Equity sunk Costs. For the damages calculation in Section 
4.2, he has added the request to include a bullet amount for the "deemed terminal value of 
the Facility at the end of the Term" ... maybe Greenfield and TCE have been comparing notes. 
This request I am going to tell Carl is just not on from our perspective. We are only going 
to pay the damages relating to foregone revenues under the cancelled ARCES Contract. The 
terminal value after the end of the 28 year term is just too speculative and could,.in fact, 
be zero or a negative amount. 

Several of his changes look fine. Some I am going 
they are either not needed or I don't agree with. 
have spoken with Carl. 

Regards, Rocco 

-----Original Message-----

to discuss with him tomorrow morning, as 
I propose that we set up a call after i 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Saturday, November 19, 2811 11:38 PM 
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To: Smith, Elliot; Sebastiane, Rocco 
Cc: Michael.Lyle@powerauthority.on.ca 
Subject: RE: Revised FRSA 

Elliot and Rocco, Thanks for your draft of the FRSA sent earlier today. Attached is a revised 
draft, together with a blackline showing changes from the draft you sent. GSPC is looking at 
these changes at the same time and accordingly they are subject to GSPC's comments. I 
understand that we may should be receiving a form of release with the amount to be received 
from the OEFC in respect of the OEFC matter and a draft letter from the OPA to provide for 
the balance of the amount. 

Let me know what time you would like to speak tomorrow. 

Carl De Vuono 
McMillan LLP 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

From: Smith, Elliot [ESmith@osler.com] 
Sent: November 19, 2011 10:46 AM 
To: Carl De Vuono; Sebastiane, Rocco 
Cc: Michael.Lyle@powerauthority.on.ca 
Subject: Revised FRSA 

Carl, 
Please find attached a revised draft of the Facility Relocation and Settlement Agreement, 
along with a blackline referencing the version you sent on November 17. If you have any 
questions, let us know. 

In the interest· of time I am sending this to the OPA simultaneously and as such it remains 
subject to further comment by the OPA. 

Elliot 
[cid:image002.gif@01CCA6A8.90605290] 

Elliot Smith, P.Eng. 
Associate 

416.862.6435 

DIRECT 

416.862.6666 

FACSIMILE 

esmith@osler.com<mailto:esmith@osler.com> 
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Osler, Hoskin & Harcourt LLP 
Box Sa, 1 First Canadian Place 
Toronto, Ontario, Canada MSX 188 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2011 6:22 PM 
To: Sebastiana, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Please see fully signed agreement attached. 

Carl De Vuono 
Partner 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any cop,ies immediately. 

Please consider the environment before printing this e-mail. 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2011 6:06 PM 
To: Carl De Vuono 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Carl, I have just been advised that the letter was being sent lawyer to lawyer. So, would 
you please send it to Greg for his execution. 

Thanks, Rocco 

From: Sebastiana, Rocco 
Sent: Friday, November 18, 2011 6:04 PM 
To: 'Carl De Vuono' 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 
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The letter has been signed and enclosed is a copy. I believe that it has been sent to GSPC 
also. Perhaps you can confirm that Greg has received it. 

Thanks, Rocco 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2011 6:00 PM 
To: Sebastiana, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Ok. Is the OPA sending the letter to GSPC for signature? 

Carl De Vuono 
Partner 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Please consider the environment before printing this e-mail. 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2011 5:57 PM 
To: Carl De Vuono 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Yes, the media statement is the one that I sent you. It is my understanding that the media 
statement may be issued on Monday as opposed to today. 

Regards, Rocco 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2011 5:36 PM 
To: Sebastiana, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

The letter is ok. I assume the media statement is the one you sent me a couple of minutes 
ago. 

Please have the OPA sign and send the letter GSPC and GSPC will sign and send it back. 
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Carl De Vuono 
Partner 
direct 416.387.4855 I mobile 416.918.1846 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7888 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are· not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Please consider the environment before printing this e-mail. 

From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2811 5:29 PM 
To: Carl De Vuono 
Cc: Michael Lyle (Michael.Lyle@powerauthority.on.ca); Smith, Elliot 
Subject: Agreement in Principle Letter 

Confidential and Without Prejudice 

Carl, 

We are ok with your changes to the letter with one minor change. We have also added a 
positive statement that the OPA will be issuing a media statement in connection with the 
letter. 

If you are ok with the letter then we will proceed to have the OPA sign it and send it over 
to Greenfield. 

Regards, Rocco 
[cid:image882.gif@81CCA6A8.9B68529B] 

Rocco Sebastiane 
Partner 

416.862.5859 

DIRECT 

416.862.6666 

FACSIMILE 

rsebastiano@osler.com 

Osler, Hoskin & Harcourt LLP 
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Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada MSX 188 

[cid:imageee3.gif@01CCA6A8.90605290]<http://www.osler.com/> 

******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. · 
Il est interdit de l'utiliser ou dele divulguer sans autorisation. 

******************~***************************~********************* 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Subject: 

Michael Killeavy 
November 20, 2011 8:48 AM 
JoAnne Butler 
FW: Revised FRSA 

Attachments: Blackline Facility Relocation and Settlement Agreement November 19 2011.pdf; Facility 
Relocation Agreement and Settlement Agreement McMillan Comments November 19 
2011.doc 

Here's the latest. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

-----Original Message-----
From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: Sun 20-Nov-11 12:42 AM 
To: Michael Killeavy; Michael Lyle 
Cc: Ivanoff, Paul; Smith, Elliot 
Subject: FW: Revised FRSA 

Here is the revised draft of the FSRA from Carl. He has filled in some of the bullets: $150 
million LC, approx $61 million in Equity Sunk Costs. For the damages calculation in Section 
4.2, he has added the request to include a bullet amount for the "deemed terminal value of 
the Facility at the end of the Term" ... maybe Greenfield and TCE have been comparing notes. 
This request I am going to tell Carl is just not on from our perspective. We are only going 
to pay the damages relating to foregone revenues under the cancelled ARCES Contract. The 
terminal value after the end of the 20 year term is just too speculative and could, in fact, 
be zero or a negative amount. 

Several of his changes look fine. Some I am going to discuss with him tomorrow morning, as 
they are either not needed or I don't agree with. I propose that we set up a call after i 
have spoken with Carl. 

Regards, Rocco 

-----Original Message-----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Saturday, November 19, 2011 11:38 PM 
To: Smith, Elliot; Sebastiane, Rocco 
Cc: Michael.Lyle@powerauthority.on.ca 
Subject: RE: Revised FRSA 

Elliot and Rocco, Thanks for your draft of the FRSA sent earlier today. Attached is a revised 
draft, together with a blackline showing changes from the draft you sent. GSPC is looking at 
these changes at the same time and accordingly they are subject to GSPC's comments. I 
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understand that we may should be rece1v1ng a form of release with the amount to be received 
from the OEFC in respect of the OEFC matter and a draft letter from the OPA to provide for 
the balance of the amount. 

Let me know what time you would like to speak tomorrow. 

Carl De Vuono 
McMillan LLP 
direct 416.3e7.4ess I mobile 416.918.1e46 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7eee ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

From: Smith, Elliot [ESmith@osler.com] 
Sent: November 19, 2e11 1e:46 AM 
To: Carl De Vuono; Sebastiana, Rocco 
Cc: Michael.Lyle@powerauthority.on.ca 
Subject: Revised FRSA 

Carl, 
Please find attached a revised draft of the Facility Relocation and Settlement Agreement, 
along with a blackline referencing the version you sent on November 17. If you have any 
questions, let us know. 

In the interest of time I am sending this to the OPA simultaneously and as such it remains 
subject to further comment by the OPA. · 

Elliot 
[cid:imageee2.gif@e1CCA6A8.9e6e529e] 

Elliot Smith, P.Eng. 
Associate 

416.862.6435 

DIRECT 

416.862.6666 

FACSIMILE 

esmith@osler.com<mailto:esmith@osler.com> 

Osler, Hoskin & Harcourt LLP 
Box Se, 1 First Canadian Place 
Toronto, Ontario, Canada MSX 1B8 
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From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2011 6:22 PM 
To: Sebastiane, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Please see fully signed agreeme·nt attached. 

Carl De Vuono 
Partner 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assist~nt: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Please consider the environment before printing this e-mail. 

From: Sebastian.o, Rocco [mail to: RSebastiano@osler. com] 
Sent: Friday, November 18, 2011 6:06 PM 
To: Carl De Vuono 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Carl, I have just been advised that the letter was being sent lawyer to lawyer. So, would 
you please send it to Greg for his execution. 

Thanks, Rocco 

From: Sebastiana, Rocco 
Sent: Friday, November 18, 2011 6:04 PM 
To: 'Carl De Vuono' 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

The letter has been signed and enclosed is a copy. I believe that it has been sent to GSPC 
also. Perhaps you can confirm that Greg has received it. 

Thanks, Rocco 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2011 6:00 PM 
To: Sebastiana, Rocco 
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Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Ok. Is the OPA sending the letter to GSPC for signature? 

Carl De Vuono 
Partner 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email i.s 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Please consider the environment before printing this e-mail. 

From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2011 5:57 PM 
To: Carl De Vuono 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Yes, the media statement is the one that I sent you. It is my understanding that the media 
statement may be issued on Monday as opposed to today. 

Regards, Rocco 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2011 5:36 PM 
To: Sebastiane, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

The letter is ok. I assume the media statement is the one you sent me a couple of minutes 
ago. 

Please have the OPA sign and send the letter GSPC and GSPC will sign and send it back. 

Carl De Vuono 
Partner 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 
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CONFIDENTIAliTY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any. unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this·email and any copies immediately. 

Please consider the environment before printing this e-mail. 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2011 5:29 PM 
To: Carl De Vuono 
Cc: Michael lyle (Michael.lyle@powerauthority.on.ca); Smith, Elliot 
Subject: Agreement in Principle letter 

Confidential and Without Prejudice 

Carl, 

~e are ok with your changes to the letter with one minor change. We have also added a 
positive statement that the OPA will be issuing a media statement in connection with the 
letter. 

If you are ok with the letter then we will proceed to have the OPA sign it and send it over 
to Greenfield. 

Regards, Rocco 
[cid:image002.gif@01c'CA6A8.90605290] 

Rocco Sebastiana 
Partner 

416.862.5859 

DIRECT 

416.862.6666 

FACSIMilE 

rsebastiano@osler.com 

Osler, Hoskin & Harcourt llP 
Box 50, 1 First Canadian Place 
Toronto, ontario, Canada MSX 188 

[cid:image003.gif@01CCA6A8.90605290]<http://www.osler.com/> 
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******************************************************************** 

This .e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du .present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser ou dele divulguer sans autorisation. 

******************************************************************** 
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DRAFTDOCUMENTCONFIDENTML 
AND WITHOUT PREJUDICE 

DRAFT: OSLERMcMILLAN COMMENTS 
NOVEMBER 19, 2011 

FACILITY RELOCATION AND SETTLEMENT AGREEMENT 

This Facility Relocation and Settlement Agreement (the "Agreement") is dated as. 
of the • day of November, 2011 (the "Effective Date") betWeen Greenfield South Power 
Corporation ("Greenfield") and the Ontario Power Authority (the "OPA''). Gretmfidd and the 
OPA are each referred to as a "Party" and collectively as the "Parties". 

WHEREAS the OPA and Greenfield executed a Clean Energy Supply Contract 
dated as of the 12th day of April, 2005 and amended and restated as of the 16th day of March, 
2009 (the "ARCES Contract"); 

AND WHEREAS in response to the local community's concerns about the 
Greenfield South Generating Station, the Government of Ontario committed to relocate the 
Facility; 

AND WHEREAS Greenfield has, as a result of the commitment of the 
Government of Ontario to relocate the Facility and at the request of the OPA, agreed to stop 
construction work on the Facility and the OPA and Greenfield have agreed to relocate the 
Facility, all on the terms and conditions set forth in this Agreement; 

NOW THEREFORE, in consideration of the mutual agreements set forth herein 
and other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, and intending to be legally bound, the Parties agree as foliows: 

1.1 Definitions 

ARTICLE1 
INTERPRETATION 

In addition to the terms defmed elsewhere herein, the following capitalized terms shall have the 
meanings stated below when used in this Agreement: 

"Affiliate" of a Person means any Person that Controls, is Controlled by, or is Under common 
Control with, that Person. 

"Amended ARCES" has the meaning given to that term In Section 2.6_2.. 

"Arm's Length" means, with respect to two or more Persons, that such Persons are not related 
to each other within the meaning of subsections 251(2), (3), (3.1), (3.2), (4), (5) and (6) of the 
Income Tax Act (Canada) or that such Persons, as a matter of fact, deal with each other at a 
particular time at arm's length. 

"Business Day" means a day, other than a Saturday or Sunday or statutory holiday in the 
Province of Ontario or any other day on which banking institutions in Toronto, Ontario are not 
open for the transaction of business. · 

"Confidential Information" means this Agreement, any prior drafts of this Agreement and 
c01tespondence related to this Agreement, any arbitration pursuant to this Agreement (including, 
without limitation, the proceedings, written materials and any decision) and all information that 
has been identified as confidential and which is furnished or disclosed by the Disclosing Party 

LEGAL_l;220779&9.8 



-2-

and its Representatives to the Receiving Party and its Representatives in connection with this 
Agreement, whether before or after its execution, including all new information derived at any 
time from any such confidential information, but excluding: (i) publicly-available information, 
unless made public by the Receiving Party or its Representatives in a manner not permitted by 
this Agreement; (ii) information already known to the Receiving Party prior to being furnished 
by the Disclosmg Party; and (iii) information disclosed to the Receiving Party from a source 
other than the Disclosing Party or its Representatives, if such source is not subject to any 
agreement with the Disclosing Partyprohibiting such disclosure to the Receiving Party; and (iv) 
information that is independently developed by the Receiving Party. 

"Contractor" means any Person engaged to perform work on the Facility. 

"Control" means, with respect to any Person at any time, (i) holding, whether directly or 
indirectly, as owner or other beneficiary, other than solely as the beneficiary of an unrealized 
security interest, securitjes or ownership interests of that Person carrying votes or ownership 
interests sufficient to elect or appoint fifty percent (50%) or more of the individuals who are 
responsible for the supervision or management of that Person, or (ii) the exercise of de facto 
control of that Person, whether direct or indirect and whether through the ownership of securities 
or ownership interests, by contract or trust or otherwise, provided that where such Person is a 
non-share capital corporation, in respect of which the majority of the members of the board of 
directors are appointed by the Lieutenant Governor in Council or a member of the Executive 
Council of Ontario, such Person shall be considered to be Controlled by the Government of 
Ontario. 

"Credit Facility" means any loans, notes, bonds, letter of credit facilities, or debentures or other 
indebtedness, liabilities or obligations, for the financing of the Facility, which include a charge, 
mortgage, pledge, security interest, assignment, sublease, deed of trust or similar instrument with 
respect to all or any part of the Supplier's Interest granted by Greenfield that is security for any 
indebtedness, liability or obligation of Greenfield, together with any amendment, change, 
supplement, restatement, extension, renewal or modification thereof. 

"Disclosing Party", with respect to Confidential Information, is the Party providing or 
disclosing such Confidential Information and may be the OPA or Greenfield, as applicable. 

"Facility" means the natural gas fuelled combined cycle generating facility being constructed at 
2315 Loreland Avenue, Mississauga, ON, L4X 2A6, commonly known as Greenfield South 
Generating Station. 

"Facility Eqnipment" means any materials, products, equipment, machinery, components or 
. apparatus which does or will form part of the Facility. 

"Government of Ontario" means Her Majesty the Queen in right of Ontario. 

"Governmental Authority" means any federal, provincial, or municipal government, parliament 
or legislature, or any regulatory authority, agency, tribunal, commission, board or department of 
any such government, parliament or legislature, or any court or other law, regulation or rule
making entity, having jurisdiction in the relevant circumstances, including the Government of 
Ontario, the Independent Electricity System Operator, the Ontario Energy Board, the Electrical 
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Safety Authority, and any Person acting under the authority of any Governmental Authority,. but 
excluding the Ontario Power Authority. 

"Greenfield Holdco" means Greenfield South Holdco Com., the parent corporation of 
Greenfield. 

"HRSG" means the heat recovery steam generator for the Facility. 

"Independent Engineer" means [!l_an engineer who has been selected by the OP A and is 
acceptable to Greenfield, that is: 

(i) a professional engineer duly qualified and licensed to practice engineering in the 
Province of Ontario; and 

(ii) employed by an independent engineering frrm which holds a certificate of 
authorization issued by the Professional Engineers Ontario that is not affiliated 
with or directly or indirectly. Controlled by Greenfield or the OPA and that does 
not have a vested interest in the design, engineering, procurement, construction, 
testing, and/or operation of the Facility. fNTD: Can we identify the IE now? 
Can the OP A please suggest two or three names acceptable to them and 
Greenfield will choose one.] 

"Losses" means, any and all loss, liability, cost, claim, interest, fme, penalty, assessment, 
damages available at law or in equity, expense, including the costs and expenses of any action, 
application, claim, complaint, suit, proceeding, demand, assessment, judgement, settlement or 
compromise relating thereto (including the costs, fees and expenses of legal counsel on a 
substantial indemnity basis). 

"Person" means a natural person, firm, trust, partnership, limited partnership, company or 
corporation (with or without share capital), joint venture, sole proprietorship, Governmental 
Authority or other entity of any kind. 

"Receiving Party", with respect to Confidential Information, is the Party or Parties receiving 
Confidential Information and may be OPA or Greenfield, as applicable. 

"Relocated Equipment" has the meaning given to that term in Section 2.1 (a). 

"Relocated Facility" has the meaning given to that term in Section 2.62_. 

"Representatives" means a Party's directors, officers, employees, auditors, consultants 
(including economic and legal advisors), contractors and agents and those of its Affiliates and, in 
the case of the OPA, shall include the Government of Ontario and any corporation owned or 
Controlled by the Government of Ontario, and their respective directors, officers, employees, 
auditors, consultants (including economic and legal advisors), contractors and agents. 

"Secured Lender" has the meaning given to that term in the ARCES Contract. 

"Secured Lender's Security Agreement" has the meaning given to that term in the ARCES 
Contract. 
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"Site" means the location of the Facility and includes laydown lands in the vicinity of the 
Facility, if any. 

"Supplier" means any Person engaged to supply Facility Equipment. 

"Supplier's Interest" means the right, title and interest of Greenfield in or to the Facility and the 
ARCES Contract, or any benefit or advantage of any of the foregoing. 

1.2 Exhibits 

The following Exhibits are attached to and form part of this Agreement: 

Exhibit A 
ExhibitB 

Form oflrrevocable Standby Letter of Credit 
Copy of Certificate of Approval-Air number 2023-?HUMVW 

1.3 Headings 

The inclusion of headings in this Agreement are for convenience of reference only and shall not 
affect the construction or interpretation of this Agreement. 

1.4 Gender and Number 

In this Agreement, unless the context otherwise requires, words importing the singular include 
the plural and vice versa and words importing gender include all genders. 

1.5 Currency 

Except where otherwise expressly provided, all amounts in this Agreement are stated, and shall 
be paid, in Canadian dollars and cents. 

1.6 Entire Agreement 

This Agreement constitutes the entire agreement between the Parties pertaining to the subject 
matter ofthis Agreement. There are no warranties, conditions, or representations (including any 
that may be implied by statute) and there are no agreements in connection with the subject matter 
of this Agreement except as specifically set forth or referred to in this Agreement. No reliance is 
placed on any warranty, representation, opinion, advice or assertion of fact made by a Party to 
this Agreement, or its directors, officers, employees or agents, to the other Party to this 
Agreement or its directors, officers, employees or agents, except to the extent that the same has 
been reduced to writing and included as a term of this Agreement. 

1.7 Waiver, Amendment 

Except as expressly provided in this Agreement, no amendment or waiver of any provision of 
this Agreement shall be binding unless executed in writing by the Party to be bound thereby. No 
waiver of any provision of this Agreement shall constitute a waiver of any other provision nor 
shall any waiver of any provision of this Agreement constitute a continuing waiver or operate as 
a waiver ot; or estoppel with respect to, any subsequent failure to comply unless otherwise 
expressly provided. 
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1.8 Governing Law 

This Agreement shall be governed by and construed in accordance with the laws of the Province 
of Ontario imd the laws of Canada applicable therein. 

1.9 Preparation of Agreement 

Notwithstanding the fact that this Agreement was drafted by the OPA's legal and other 
professional advisors, the Parties acknowledge and agree that any doubt or ambiguity in the 
meaning, application or enforceability of any term or provision of this Agreement shall not be 
construed or interpreted against the OPA or in favour of Greenfield when interpreting such term 
or provision, by virtue of such fact. 

1.10 Severability of Clauses 

If, in any jurisdiction, any provision of this Agreement or its application to any Party or 
circumstance is restricted, prohibited or unenforceable, the provision shall, as to that jurisdiction, 
be ineffective only to the extent of the restriction, prohibition or unenforceability without 
invalidating the remaining provisions ofthis Agreement and without affecting its application to 
other Parties or circumstances. 

ARTICLE2 
COVENANTS 

2.1 Cessation of Construction 

(a) Greenfield shall forthwith cease construction of the Facility and any part thereof 
and shall cause all of its Contractors to cease any work at the Facility and to fully 
demobilize from the Site, other than any activities that may be reasonably 
necessary in the circumstances to bring such work to a conclusion. Greenfield 
shall also cause the Suppliers to cease manufacturing the Facility Equipment, 
except for the gas turbine, the HRSG, the transformers, and the pumps (and the 
other material and Equipment that has been contracted for and which will be 
useable at the Relocated Facility and which is listed on Schedule 2.1Ca) 
(collectively, the "Relocated Equipment"). Suppliers may continue to 
manufacture and supply the Relocated Equipment and Greenfield shall continue 
to perform its payment and other obligations under the contracts relating to the 
manufacture and supply of the Relocated Equipment. Greenfield shall not permit 
any of the Facility Equipment to be delivered to the Site. Greenfield shall arrange 
for suitable storage for the Relocated Equipment as completed and all costs for 
the completion of manufacture and supply, transportation, insurance and storage 
of the Relocated Equipment shall be dealt with in accordance with Section 2.2. 
[NTD: Reimhursement has heen deleted fFem this )'laragra)'lh as it is already 
eevered iu · Seetien 2.2 whieh addresses the eests ef eBHifllyiBg with Seetieu 
2.1(a).J 

(b) Notwithstanding Section 2.1(a), Greenfield shall, or shall cause a Contractor to (i) 
maintain safety and security of the Site consistent with the standards to which 
safety and security of the Site was maintained prior to the Effective Date, (ii) 
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fulfill all applicable obligations under the Occupational Health and Safety Act 
(Ontario), and (iii) maintain insurance coverage in accordance with Section 2.10 
of the ARCES Contract, with the costs of maintaining such safety and security 
and the costs of such insurance to be included in the costs provided for in Section 
2.2(a). 

Within thirty (30) days after the Bffeetive Datedate that the Equity Sunk Costs 
have been paid, G~eenfield shall apply for a review of Certificate of Approval-Air 
number 2023-7HUMVW (a copy of which is attached as Exhibit B) pursuant to 
section 20.4(1) of the Environmental Protection Act (Ontario) and request that 
such approval be revoked without the issuance of a new Certificate of Approval
Air for the Facility, and, to the extent permitted, Greenfield shall request that 
consideration of the application be expedited. 

Greenfield shall not at any time (i) reapply for an environmental compliance 
approval for the Facility or for any other electricity generation facility at the Site, 
or (ii) recommence any construction activity in connection with the Facility at the 
Site. 

2.2 Payment of Costs 

(a) The OPA shall be responsible for and shall reimburse Greenfield for: (i) all costs 
(including cancellation and similar fees and costs) incurred by Greenfield or for 
which Greenfield is or may become liable in complying with the obligations of 
Greenfield set out in Section 2.l(a) and Section 2.l(b), and (ii) all costs incurred 
by Greenfield in connection with the development and construction of the Facility 
prior to the Effective Date and becoming due on or after the Effective Date, which 
have not been advanced, drawn, or committed by Secured Lenders to be advanced 
or drawn, on any Credit Facility. [NTD: We wauld narmally apeet tkat all 
easts af f.t'filiates weald ilew eael< te Greenfield, wke weald tken pass tke 
east en te tke O:Pf., sa we de net understand tke need te inelude f.ffiliates in 
tkis pre•;isien.J 

(b) 
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Greenfield shall provide an Independent Engineer with a detailed list of all costs 
incurred by Greenfield up to the Effective Date in connection with the design, 
development, permitting and construction of the Facility, including without 
limitation in respect of engineering, design, permitting, letter of credit interest and 
other development costs excluding any such costs which have been paid for or 
reimbursed by draws or advances from any Credit Facility, (the "Equity Sunk 
Costs"), along with such documentation as is reasonably required by the 
Independent Engineer to substantiate such Equity Sunk Costs and confirm that 
such costs have not been paid for or reimbursed by draws or advances from any 
Credit Facility. The Equity Sunk Costs shall include the costs set out on Schedule 
2.2(b). [NTD: Schedule 2.2(b) will be provided by Greenfield. It will 
document details (hours spent and description of services) of engineering and 
other services provided by Eastern Power Limited in connection with the 
design and development of the Facility, totalling approximately $35 million. 
The balance of the Equity Sunk Costs will total approximately $26 million, 
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for an aggregate total of approximately $61 million.] The OPA shall reimburse __ 
Greenfield for the Equity Sunk Costs in accordance with Syction 2.2( e). 

(c) The OPA shall ind~mnify, defend. and_ hold· harmless each of Greenfield--iffid 
[insert name ef General Cenkaeter]. Greenfield Holdco and -North Green 
Limited and each of .. their respective directors, officers and employees 
(collectively, the "Greenfield Indemnified Parties'') from and against any and 
all Losses of the Greenfield Indemnified Parties relating to, arising out ot; or . 
resulting from any claims by Contractors, Suppliers, Governmental Authorities 
and employees resulting from the cessation of construction of the Facility, 
previEieEiexcept if and to the extent that such Losses are net-the result of iffij',\he 
negligence or wilful misconduct of any Greenfield Indemnified Party. [NTI>: 

(d) 

Claims by Seeured Lenders has been deleted as matters dealing with the 
Credit Faeilities have been dealt with under Seetien 2.S.] 

(i) In the case of claims made with respect to which indemnification is sought 
pursuant to this Section 2.2( c), Greenfield shall give prompt written notice to the 
OPA of such claim including a description of such claim in reasonable detail, 
copies of all material written evidence of such claim and the actual or estimated 
amount of the damages that have been or will be sustained by the applicable 
Greenfield Indemnified Party, including reasonable supporting documentation 
therefor. The OPA shall assume the control of the defence, compromise or 
settlement of such claim. Upon the assumption of control of any claim by the 
OP A, the applicable Greenfield Indemnified Party shall co-operate fully, at OP A's 
request and cost, to make available to the OP A all pertinent information and 
witnesses under the Greenfield Indemnified Party's control, make such 
assignments and take such other steps as in the opinion of cqunsel for the OP A are 
reasonably necessary to enable the OPA to conduct such defence. Greenfield shall 
not and shall not permit any Greenfield Indemnified Party to compromise or settle 
any claim with respect to which indemnification is sought pursuant to this Section 
2.2(c), without the OPA's prior written consent. 

The Parties acknowledge that the OPA has, upon execution of this Agreement, 
provided to Greenfield, security for the performance of the OPA's indemnity and 
other obligations set out in Section 2.2 in an amount equal to $f*l50 million 
[NTD: This amount is based on a reasonable estimate of the amount of the 
Equity Surik Costs (aggregate of $61 million), plus the costs to terminate the 
Supplier Contracts and other costs to cease construction] in the form attached 
as Exhibit A (the "Costs Security"). If the OPA fails to pay any amount certified 
by the Independent Engineer as being properly owing under this Agreement as set 
out in Section 2.2( e) or fails to comply with its indemnity obligations under 
Section 2.2( c), Greenfield shall have the right to draw such unpaid amount from 
the Costs Security, provided that Greenfield provides the OPA with ften (1 O)t 
Business Days' prior notice of its intent to draw on the Costs Security and at the 
end of such notice period, such unpaid amount remains outstanding. 

(e) Greenfield shall submit detailed invoices for the costs referred to in Section 
2.2(a);: and in connection with Equity Sunk Costs; aBEl any ether ameuftts payable 
by the OP A to Greenfield under this Agreemeftt to the Independent Engineer. The 
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Independent Engineer shall be instructed by the Parties to complete its review of 
such invoices and supporting documentation in an expeditious manner. The 
Independent Engineer shall, within ten (1 0) Business Days after receipt of such 
detailed invoices and any reasonably required supporting documentation, issue a 
certificate certifYing the ameeat J3ayaele iH eeaaeetiea with seeh aetaileaamounts 
set out in such invoices eaaer this Agreemeatwhich the Independent Engineer 
does not dispute are payable. The OPA shall, within five (5) Business Days after 
receipt of such certificate from the Independent Engineer, pay Greenfield the 
amount certified by the Independent Engineer. Greenfield shall have the 
opportunity to make submissions to the Independent Engineer regarding the 
amounts set out in such invoices disputed by the Independent Engineer and not 
certified and the Independent Engineer shall consider such submissions and if it 
agrees with such submissions. shall certify such amounts payable and if it does 
not agree with such submissions. shall provide its reasons to Greenfield. 

(f) Notwithstanding any provision in this Agreement to the contrary, to the extent the 
OPA is liable to Greenfield for any costs charged by a Person who does not deal 
at Arm's Length with Greenfield, such cost shall be deemed to exclude the 
amount that is in excess of the costs that would reasonably have been charged ha4 
51%eh.!2v._.l! Person eeeaacting at Arm's Length with Greenfield providing 
substantially the same material or services in respect of such costs to Greenfield. 

(g) The costs of the Independent Engineer shall be borne by the OPA. 

l.il Intentionally »eleted {NTD: T.~e settlement 9} tlte Keele JZalley elaims will be dealt 
with in a sepal'llte liBeuntent.} 

bJ. ;b4-ARCES Contract 

By entering into this Agreement, neither Greenfield nor the OPA waives any provision of the 
ARCES Contract, provided that the obligations of Greenfield and the OPA under the ARCES 
Contract shall be suspended during the term of this Agreement, except as otherwise set out 
herein. For greater certainty, the OPA and Greenfield agree that the ARCES Contract continues 
to be in full force and effect. 

M ~Credit Facilities 

(a) Greenfield agrees to promptly seek any required consent of any Secured Lenders 
to the entering into of this Agreement by the OPA and Greenfield. !Greenfield 
and the OPA agree to negotiate in good faith any reasonable amendments to 
this Section 2.4 of this Agreement requested by the Secured Lenders.l!NTD: 
should this be in this agreement or separate letter?) 

(b) The OP A shall pay to the Secured Lenders all accrued and unpaid interest and any 
make whole payments or breakage fees which Greenfield is obliged to pay to the 
Secured Lenders pursuant to the Credit Facilities, together with the outstanding 
principal amount of the debt facilities funded under the Credit Facilities in 
exchange for full and final releases from the Secured Lenders of all obligations of 
Greenfield fand its f.tlili!Hes]Greenfield Holdco under the Credit Facilities and 
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the Secured Lender's Security Agreements held by such Secured Lenpers and the 
release ffiby such Secured Lenders of all claims and eguity or other interests of 
such Secured Lenders in or to Greenfield or Greenfield Holdco, including all 
security held by such Secured Lenders on and against the Site, the Facility and all 
otherproperty and assets of Greenfield fand its !.ffili!Hes:j.[NTD: \'lhy aaes the 
seenrity Felate ta any afthe assets afthe !.ffiliates?jGreenfield Holdco. 

(c) Greenfield shall not grant any security interests in the Facility, the Facility 
Equipment and the Site, and shall keep title to the Facility, the Facility Equipment 
and the Site free and clear of all encumbrances. Greenfield shall not sell, transfer, 
dispose of, or otherwise enter into any agreement (directly or indirectly) relating 
to the ownership of the Facility; Facility Equipment or the Site, without the 
OPA's prior written consent, which consent may be withheld in the OPA's sole 
and absolute discretion. [NTD: Discuss purpose and time periods of 
restriction] 

(d) lThe Parties agree that any amounts paid by the OPA pursuant to Section 2.~(b) 
shall be reflected in any quantification of damages under this Agreement and/or 
any adjustment to the "Net Revenue Requirement" under the Amended ARCES.l 
[NTD: Why should pavments to Secured Lenders be taken into account?] 
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2.5 ~Good Faith Negotiations 

In furtherance of the commitment of the Government of Ontario to relocate the Facility .. 
Greenfield and the OP A agree to work together in good faith to determine a suitable site for a 
new nominal 300 MW natural gas fuelled combined cycle generating facility (the "Relocated 
Facility") and for the future expansion of the Relocate Facility as contemplated below and the 
OP A shall in good fuith cooperate with and assist Greenfield in obtaining all licenses, permits, 
certificates, registrations, authorizations, consents or approvals issued by Governmental 
Authorities and required for the development, construction and operation of the Relocated 
Facility. including by advising such Governmental Authorities of the OPA's support for the 
Relocated Facility. In addition, Greenfield and the OPA agree to work together in good faith to 
negotiate an amendment to the ARCES Contract so that it relates to and applies to the Relocated 
Facility (the "Amended ARCES"). The Amended ARCES shall provide for (i) such 
amendments to the ARCES as are required to reflect the fact that the Relocated Facility is at a 
different location, (ii) the SJlJlB!'te!iity fengreement of the OPA and Greenfield to eagage the 
GPAnegotiate in good faith aegetiatieas during the term of the Amended ARCES regarding 
potential opportunities to expand the Relocated Facility by an incremental 300 MW ei6Jleaeliag 
UJlSB system aeeelsor to find another suitable site for a fu1ther nominal 300 MW facility 
governed by a supply agreement with the OP A on terms substantially similar to the Amended 
ARCES. and depending on the ability of the system to accommodate such incremental 300 MW, 
IESO requirements and etl!erthat there are no significant technical aJTelor commercial 
faetersimpediments that cannot be reasonably satisfied, and (iii) a level of completion and 
performance security that is §fty f!ereeat (§for the Amended ARCES. including for the 
incremental or additional 300 MW that is ninetv percent (90%) less than that set out in the 
ARCES Contract. 

b§: ~Power and Authority 

(a) The OP A represents and warrants in favour of Greenfield that it has the corporate 
power and capacity to enter into this Agreement and to perform its obligations 
hereunder and this Agreement has been duly authorized by all required board 
approvals on the part of the OP A. This Agreement has been duly executed and 
delivered by the OPA and is a legal, valid and binding obligation of the OPA, 
enforceable against the OP A in accordance with its terms. The execution and 
delivery of this Agreement by the OPA and the performance by the OPA of its 
obligations hereunder will not result in the violation of or constitute a default 
under applicable law or any judgment, decree, order or award of any 
Governmental Authority having jurisdiction over the OPA. The OPA has received 
or obtained all directives, consents (other than those contemplated to be obtained 
hereunder after the Effective Date) and other authorizations required to be 
received or obtained as a condition to the entering into of this Agreement by the 
OPA and the performance of its obligations hereunder. · 

(b) Greenfield represents and warrants in favour ofthe OPA that it has the corporate 
power and capacity to enter into this Agreement and to perform its obligations 
hereunder and this Agreement has been duly authorized by all required board and 
shareholder approvals on the part of Greenfield. This Agreement has been duly 
executed and delivered by Greenfield and is a legal, valid and binding obligation 
of Greenfield, enforceable against Greenfield in accordance with its terms. The 
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. execution and del.ivery of this Agreement by Greenfield and .the performance by 
Greenfield of its obligations hereunder will not result in . the violation of or 
constitute a default under applicable l!iw or any judgment, decree, order or award . 
of any Governmental Authority having jurisdiction over Greenfield. Greenfield 
has received or obtained all consents (other than those contemplated to be 
obtained hereunder after the Effective Date) and other authorizations required to 
be received or obtained as a condition to the entering into of this Agreement by 
Greenfield and the performance of its obligations hereunder. 

ARTICLE3 
CONFIDENTIALITY, FIPPA AND PRIVILEGED COMMUNICATIONS 

3.1 Confidential Information 

From the Effective Date to and following the expiry of the term, the Receiving Party shall keep 
confidential and secure and not disclose Confidential Information, except as follows: 

(a) The Receiving Party may disclose Confidential Information to its Representatives 
for the purpose of assisting the Receiving Party in complying with its obligations 
under this Agreement. On each copy made by the Receiving Party, the Receiving 
Party must reproduce all notices which appear on the original. The Receiving 
Party shall inform its Representatives of the confidentiality of Confidential 
Information and shall be responsible for any breach of this Article 3 by any of its 
Representatives. 

(b) 

(c) 

If the Receiving Party or .any of its Representatives are requested or required (by 
oral question, interrogatories, requests for information or documents, court order, 
civil investigative demand, or similar process) to disclose any Confidential 
Information in connection with litigation or any regulatory proceeding or 
investigation, or pursuant to any applicable law, order, regulation or ruling, the 
Receiving Party shall promptly notify the Disclosing Party. Unless the Disclosing 
Party obtains a protective order, the Receiving Party and its Representatives may 
disclose such portion of the Confidential Information to the Party seeking 
disclosure as is required by law or regulation in accordance with Section 3 .2. 

Where Greenfield is the Receiving Party, Greenfield may disclose Confidential 
Information to any Secured Lender or prospective lender or investor and its 
advisors, to the extent necessary, for securing financing for the Relocated Facility, 
provided that any such prospective lender or investor has been informed of the . 
Supplier's confidentiality obligations hereunder and such prospective lender or 
investor has covenanted in favour of the OPA to hold such Confidential 
Information confidential and entered into a Confidentiality Undertalcing in 
substantially the form set out in Exhibit W to the ARCES Contract or in a similar 
form prepared by Greenfield and approved by the OPA. 

3.2 Notice Preceding Compelled Disclosure 

If the Receiving Party or any of its Representatives are requested or required to disclose any 
Confidential Information, the Receiving Party shall promptly notify the Disclosing Party of such 
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request or requirement so that the Disclosing Party may seek an appropriate protective order or 
waive compliance with this Agreement. If, in the absence of a protective order or the receipt of a 
waiver hereunder, the Receiving Party or its Representatives are compelled to disclose the 
Confidential Information, the Receiving Party and its Representatives may disclose only such of 
the Confidential Information to the Party compelling disclosure as is required by law only to 
such Person or Persons to which the Receiving Party is legally compelled to disclose' and, in 
connection with such compelled disclosure, the Receiving Party and its Representatives shall 
provide notice to each such recipient (in co-operation with legal counsel for the Disclosing Party) 
that such Confidential Information is confidential and subject to non-disclosure on terms and 
conditions equal to those contained in this Agreement and, if possible, shall obtain each 
recipient's written agreement to receive and use such Confidential Information subject to those 
terms and conditions. 

3.3 Return oflnformation 

Upon written request by the Disclosing Party, Confidential Information provided by the 
Disclosing Party in printed paper format or electronic format will be returned to the Disclosing 
Party and Confidential Information transmitted by the Disclosing Party in electronic format will 
be deleted from the emails and directories of the Receiving Party's and its Representatives' 
computers; provided, however, any Confidential Information (i) found in drafts, notes, studies 
and other documents prepared by or for the Receiving Party or its Representatives, or (ii) found 
in electronic format as part of the Receiving Party's off-site or on-site data storage/archival 
process system, will be held by the Receiving Party and kept subject to the terms of this 
Agreement or destroyed at the Receiving Party's option. Notwithstanding the foregoing, a 
Receiving Party shall be entitled to make at its own expense and retain one copy of any 
Confidential Information materials it receives for the limited purpose of discharging any 
obligation it may have under laws and regulations, and shall keep such retained copy subject to 
the terms of this Article 3. 

3.4 FIPP A Records and Compliance 

The Parties acknowledge and agree that the OPA is subject to the Freedom of Information and 
Protection of Privacy Act (Ontario) ("FIPP A") and that FIPPA applies to and governs all 
Confidential Information in the custody or control of the OP A ("FIPP A Records") and may, 
subject to FIPPA, require the disclosure of such FIPPA Records to third parties. Greenfield 
agrees to provide a copy of any FIPPA Records that it previously provided to the OPA if 
Greenfield continues to possess such FIPPA Records in a deliverable form at the time of the 
OPA's request. If Greenfield does possess such FIPPA Records in a deliverable form, it shall 
provide the same within a reasonable time after being directed to do so by the OP A. The 
provisions of this section shall survive any termination or expiry of this Agreement and shall 
prevail over any inconsistent provisions in this Agreement. 

3.5 Privileged Communications 

(a) The Parties agree that all discussions, communications and correspondence 
between the Parties or their Representatives from and after the date of this 
Agreement, whether oral or written, and whether Confidential Information or not, 
in connection with the termination of the ARCES Contract or otherwise relating 
to any differences between the Parties respecting the ARCES Contract or relating 

LEGAL_l;220779B9.8 



- 13-

to other projects or potential opportunities being discussed between the Parties are 
without prejuc;lice and privileged. 

(b) Notwithstanding Section 35(a), nothiog io this Agreement shall preyent 
Greenfield and the OPA from communicatiog with one another on a with 
prejudice basis at any poiot io time by designatiog its communication, whether 
oral or written, as a "with prejudice" communication, provided that such "with 
prejudice" communication does not include or refer, either directly or indirectly, 
to any without prejudice and privileged discussions, communications and 
correspondence. [NTJ): Seetien J.§ sheuld he EleleteEl. E'•erything sheuiEl he 
"with prejuEliee" enee agreement signelij [NTD: It is the OP;'.'s intent that 
this agreement weulEl he "with prejuEliee" hut that the suhsei)Uent 
negetiatiens fer a ReleeateEl Facility weulEl he eli a "witheut prejuEliee" 
hasis.J· 

ARTICLE4 
TERM AND EXPIRY 

4.1 Term and Expiry 

(a) The term of this Agreement shall be effective from the Effective Date for a period 
of 60 days and shall automatically expire at the end of such 60 day period, 
provided that the term may be extended once by an additional period Of 60 days 
by either the OPA or Greenfield providing the other Parties with written notice no 
less than five (5) Business Days prior to the expiry of the original term and may 
be further extended for an agreed upon period of time with the mutual agreement 
in writing of the OPA and Greenfield. 

(b) Upon expiry of the term ofthis Agreement, following any extension exercised in 
accordance with Section 4.l(a): 
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(i) 

(ii) 

the ARCES Contract shall be terminated and the amount owed by the 
OPA to Greenfield io addition to those amounts payable pursuant to 
Section 2.2 shall be determined in accordance with Section 4.2; 

Greenfield shall return to the OPA any remaioing portion of the Costs 
Security at Slleh time as Greeffiiela is satisfieawhich the Independent 
Engineer, actiog reasonably, that it aees net have ana is net likely te 
fla¥edetennines will not be required to cover any further obligations of 
Greenfield for costs or other liabilities io respect of the cessation of 
construction of the Facility as contemplated by Section 2.2, or for which · 
the OPA may be liable to indemnify any of the Greenfield Indemnified 
Parties under Section 2.2(c), previeea that in ne eveat shall sueh Jleriea ef 
time Clr!eae eeyeaa SHrty (69) days fellewing the Clfjliry efthe tefffi efthis 
l.cgreemeftt; and 

(iii) subject to Section 7.10, no Party shall have any further obligations 
hereunder. 
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4.2 Damages 

If the ARCES Contract is terminated in accordance with Section 4.l(b)(i) or Section 7.1(a) of 
this Agreement, Greenfield's damages shall be determined as the net present value of the net 
revenues, without discount. from the Facility that are forecast to be earned by Greenfield during 
the "Term" (as defined in the ARCES Contract), taking into account any actions that Greenfield 
should reasonably be expected to take to mitigate the effect of the-termination of the ARCES 
Contract, (acknowledging the fact that as provided in this· Agreement. Greenfield will not 
complete construction of or operate the Facilitvl. plus the amount of [$e) in respect of the 
deemed terminal value of the Facility at the end of the Term. For greater certainty, the net 
revenues from the Facility shall be calculated by deducting the costs that would have been 
incurred by Greenfield in connection with the development, construction, financing, operation 
and maintenance of the Facility from payments that would have been made to Greenfield under 
the ARCES Contract, taking into account these payments on account of Equity Sunk Costs made 
to Greenfield hereunder and the fair market value of the Relocated Equipment, at the time such 
damages are being determined. paid for with payments made by the OPA. [NTD: This language 
is paf'Rally Elel'il<eEI fFam the Eletef'Biinatian af the I>isel'iminatazy Aetian CampensatiaB 
payment set aut in ;\Ftiele ld af t\te ARCES CantFaet.Should we reference or add to this 
Agreement the provisions of Section 13.3 ofthe ARCES dealing with procedure to settle the 
amount, etc) 

5.1 Notices 

ARTICLES 
NOTICES 

(a) All notices pertaining to this Agreement shall be in writing and shall be addressed 
as follows: 

If to Greenfield: 

and to: 

If to the OPA: 
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Greenfield South Power Corporation 
2275 Lake Shore Blvd. West 
Suite 401 
Toronto, Ontario M8V 3Y3 

Attention: 
Facsimile: 

Greg Vogt, President 
(416) 234-8336 

McMillan LLP 
Brookfield Place 
181 Bay Street, Suite 4400 
Toronto, Ontario M5J 2T3 

Attention: 
Facsimile: 

Carl DeVuono 
(416) 304-3755 

Ontario Power Authority 
120 Adelaide Street West 
Suite 1600 
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Toronto, Ontario 
M5H1Tl 

Attention: 
Facsimile: 

Michael Lyle, General Counsel 
(416) 969-6071 

Either Party may, by written notice to the other Parties, change the address to 
which notices are to be sent. 

(b) Notices shall be delivered or transmitted by facsimile, by hand, or by courier, and 
shall be considered to have been received by the other Party on the date of 
delivery if delivered prior to 5:00 p.m. (Toronto time) on a Business Day and 
otherwise on the next following Business Day, provided that any notice given 
pursuant to Section 2.2( d) shall be sent by facsimile and by courier. 

ARTICLE6 
DISPUTE RESOLUTION 

6.1 Informal Dispute Resolution 

If any Party considers that a dispute has arisen under or in connection with this Agreement that 
the Parties cannot resolve, then such Party may deliver a notice to the affected Party or Parties 
describing the nature and the particulars of such dispute. Within ten (I 0) Business Days 
following delivery of such notice to the affected Party or Parties, a senior executive (Senior 
Vice-President or higher) from each affected Party shall meet, either in person or by telephone 
(the "Senior Conference"), to attempt to resolve the dispute. Each senior executive shall be 
prepared to propose a solution to the dispute. If, following the Senior Conference, the dispute is 
not resolved, the dispute shall be settled by arbitration pursuant to Section 6.2. 

6.2 Arbitration 

Any matter in issue between the Parties as to their rights under this Agreement shall be decided 
by arbitration pursuant to this Section 6.2, provided, however, that the Parties have first 
completed a Senior Conference pursuant to Section 6.1. Any dispute to be decided in 
accordance with this Section 6.2 will be decided by a single arbitrator appointed by the Parties 
or, if such Parties fail to appoint an arbitrator within fifteen (15) days following the reference of 
the dispute to arbitration, upon the application of any of the Parties, the arbitrator shall be 
appointed by a Judge of the Superior Court of Justice (Ontario) sitting in the Judicial District of 
Toronto Region. The arbitrator shall not have any current or past business or financial 
relationships with any Party (except prior arbitration). The arbitrator shall provide each of the 
Parties an opportunity to be heard and shall conduct the arbitration hearing in accordance with 
the provisions of the Arbitration Act, 1991 (Ontario). Unless otherwise agreed by the Parties, the 
arbitrator shall render a decision within ninety (90) days after the end of the arbitration hearing 
and shall notify the Parties in writing of such decision and the.reasons therefor. The arbitratpr 
shall be authorized only to interpret and apply the provisions of this Agreement and shall have no 
power to modify or change this Agreement in any manner. The decision ofthe arbitrator shall be 
conclusive, fmal and binding upon the Parties. The decision of the arbitrator may be appealed 
solely on the grounds that the conduct of the arbitrator, or the decision itself, violated the 
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provisions oftheArbitrationAct, 1991 (Ontario) or solely on a question of law as provided for in 
the Arbitration Act, 1991 (Ontario). The Arbitration Act, 1991 (Ontario) shall govern the 
procedures to. apply in the enforcement of any award made. If it is necessary to enforce such 
award, all costs of enforcement shall be payable and paid by the Party against whom such award 
is enforced. Unless otherwise provided in the arbitral award to the contrary, each Party shall 
bear (and be solely responsible for) its own costs incurred during the arbitration process, and 
each Party shall bear (and be solely responsible for) its equal share of the costs of the arbitrator. 
Each Party shall be otherwise responsible for its own costs incurred during the arbitration 
process. [NTD: Being reviewed by Greenfield.] 

7.1 Default 

ARTICLE7 
MISCELLANEOUS 

(a) If the OPA fails to perform any material covenant or obligation set forth in this 
Agreement and such failure is not remedied within {ten (1 O)t Business Days after 
written notice of such failure from Greenfield, the ARCES Contract shall be 
terminated and the amount owed by the OPA to Greenfield shall be determined in 
accordance with Section 4.2. 

(b) If Greenfield fails to perform any covenant or obligation set forth in Section 
2.1(a), Section 2.1(c), Section 2.1(d) or Section 2.~(c) of this Agreement and 
such failure is not remedied within {ten (1 O)t Business Days after written notice 

. of such failure from the OPA, such failure shall constitute a "Supplier Event of 
Default" under the ARCES Contract and shall entitle the OP A to exercise any 
remedies thereunder in connection with such default. 

7.2 Injunctive and Other Relief 

Each of Greenfield and the OPA acknowledge that a breach of this Agreement by the other 
Party, including, without limitation, Section 2.1, 2.2, 2.3:::!:, and Article 3 shall cause irreparable 
harm to the non breaching Party, and that the injury to non breaching Party shall be difficult to 
calculate and inadequately compensable in damages. The breaching Party agrees that the non 
breaching Party is entitled to obtain injunctive relief (without proving any damage sustained by 
it) or any other remedy against any actual or potential breach of the provisions of this Agreement 
by the breaching Party. 

7.3 Record Retention; Audit Rights 

Greenfield shall keep complete and accurate records and all other data required for the purpose 
of proper administration of this Agreement. All such records shall be maintained as required by 
laws and regulations but for no less than seven (7) years after the creation of the record or data. 
Greenfield, on a confidential basis as provided for in Article 3 of this Agreement, shall provide 
reasonable access to the relevant and appropriate financial and operating records and data kept 
by it relating to this Agreement reasonably required for the OP A to (i) comply with its 
obligations to Governmental Authorities, (ii) verifY or audit billings or to verifY or audit 
information provided in accordance with this Agreement, and (iii) to determine any amounts 
owing or payable pursuant to Sections 2.2(a), 2.2(b), 2.2(c) and 2.~(b). The OPA may use its 
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own employees for purposes of any such review of records provided that those employees are 
bound by the confidentiality requirements provided for in Article 3. · Alternatively, the OPA may 
at its own expense appoint an auditor to conduct its review. 

7.4 Inspection of Site 

(a) The OPA and its authorized agents and Representatives shall, at all times upon 
two (2) Business Days' prior notice, at any time after execution of this Agreement 
and during the term of this Agreement, have access to the Site and every part 
thereof during regular business hours and Greenfield shall, and shall cause all 
personnel at the Site within the control of Greenfield to furnish the OPA with all 
reasonable assistance in inspecting the Site for the purpose of ascertaining 
compliance with this Agreement; provided that such access and assistance shall 
be carried out in accordance with and subject to the reasonable safety and security 
requirements of Greenfield. 

(b) The inspection of the Site by or on behalf of the OPA shall not relieve Greenfield 
of any of its obligations to comply with the terms of this Agreement. [In no event 
will any inspection by the OP A hereunder be a representation that there has 
been or will be compliance with this Agreement and laws and 
regulations.][NTD: This is from the ARCES Contract. Why has it been 
deleted?] !NTD: Because I thought it was it is covered in Section 7.5] 

7.5 Inspection Not Waiver 

Failure by OPA to inspect the Site or any part thereof under Section 7.4, or to exercise its audit 
rights under Section 7.3, shall not constitute a waiver of any of the rights ofthe OPA hereunder. 
An inspection or audit not followed by a notice of a default by Greenfield shall not constitute or 
be deemed to constitute a waiver of any such default, nor shall it constitute or be deemed to 
constitute an acknowledgement that there has been or will be compliance by Greenfield with this 
Agreement. 

7.6 No Publicity 

No Party shall make any public statement or announcement regarding the existence or contents 
of this Agreement without the prior written consent of the other Party. Notwithstanding the 
foregoing and Article 3, following execution of this Agreement, the OPA and its Representatives 
shall be permitted to make a public announcement, which is provided to Greenfield in advance, 
that an agreement has been entered into between the OPA and Greenfield which provides for (i) 
the permanent cessation of work on the Facility, (ii) the revocation of the permit set out in 
Section 2.1 (c) in the circumstances described therein, and (iii) further negotiations between the 
OPA and Greenfield to determine the ultimate resolution of the relocation of the Facility, failing 
which, the ultimate resolution will be determined through binding arbitration. [NTD: This 
clause remains subject to further revision as the OPA has not yet finalized this language.] 

7. 7 Business Relationship 

Each Party shall be solely liable for the payment of all wages, taxes, and other costs related to the 
employment by such Party of Persons who perform this Agreement, including all federal; 
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provincial, and local income, social insurance, health, payroll and employment taxes and 
statutorily-mandated workers' compensation coverage. None of the Persons employed by any of 
the Parties shall be considered employees of any other Party for any purpose. Nothing in this 
Agreement shall create or be deemed to create a relationship of partners, joint venturers, 
fiduciary, principal and agent or any other relationship between the Parties. 

7.8 Binding Agreement 

Except as otherwise set out in this Agreement, this Agreement shall not confer upon any other 
Person, except the Parties and their respective successors and permitted assigns, any rights, 
interests, obligations or remedies under this Agreement. This Agreement and all of the 
provisions of this Agreement shall be binding upon and shall enure to the benefit of the Parties 
and their respective successors and permitted assigns. 

7.9 Assignment 

7.10 

(a) Neither this Agreement nor any of the rights, interests or obligations under this 
Agreement may be assigned by Greenfield, without the prior written consent of 
the OPA, which consent shall not be unreasonably withheld; provided that 
Greenfield may without the consent of the OPA assign this Agreement and all 
benefits and obligations hereunder to the Affiliate which will develop, construct, 
own and operate the Relocated Facility as contemplated by Section 2.62, 
provided that the assignee agrees in writing in a form satisfactory to the OPA, 
acting reasonably, to assume and be bound by the terms and conditions of this 
Agreement. [NTD: This was deleted eeeBUse same af the aeligatians af 
CFeenfield BFe speeifie ta the Site and need ta Femain with CFeenfield.j 

(b) Neither this Agreement nor any of the rights, interests or obligations under this 
Agreement may be assigned by the OPA, without the prior written consent of 
Greenfield, which consent shall not be unreasonably withheld; provided that the 
OPA shall have the right to assign this Agreement and all benefits and obligations 
hereunder without the consent of Greenfield to the Government of Ontario or any 
corporation owned or Controlled by the Government of Ontario with a credit 
rating that is equal to or better than the OPA' s credit rating, and which assumes 
all of the obligations and liabilities of the Ontario Power Authority under this 
Agreement and agrees to be novated into this Agreement in the place and stead of 
the OP A, provided that the assignee agrees in writing to assume and be bound by 
the terms and conditions of this Agreement, whereupon, the OP A shall be relieved 
of all obligations and liability arising pursuant to this Agreement. 

Survival 

The provisions of Section 2.1, Section 2.2, Article 3, Section 4.l(b), Section 4.2. Article 6, and 
Section 7.3, shall survive the expiration of the term. 

7.11 Counterparts 

This Agreement may be executed in two or more counterparts, and all such counterparts shall 
together constitute one and the same Agreement. It shall not be necessary in making proof of the 
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contents of this Agreement to produce or account for more than one such counterpart. Any Party 
may deliver an executed copy of this Agreement by facsimile or electronic mail but'such Party 
shall, within ten (1 0) Business Days of such delivery by facsimile or electronic mail, promptly 
deliver to the other Party an originally executed copy of this Agreement. -

7.12 Time of Essence 

Time is of the essence in the performance of the Parties' respective obligations under this 
Agreement. 

7.13 No Third-Party Beneficiaries 

This Agreement is for the sole benefit of the parties hereto and their respective successors and 
permitted assigns and nothing herein, express or implied, is intended to or shall confer upon any 
other person any legal or equitable right, benefit or remedy of any nature whatsoever, under or 
by reason of this Agreement. 

· 7.14 Further Assurances 

Each of the Parties shall, from time to time on written request of the other Party, do all such 
further acts and execute and deliver or cause to be done, executed or delivered all such further 
acts, deeds, documents, assurances and things as may be required, acting reasonably, in order to 
fully perform and to more effectively implement and carry out the terms of this Agreement. 

IN WITNESS WHEREOF, and intending to be legally bound, the Parties have executed this 
Agreement by the undersigned duly authorized representatives as of the date first stated above. 

GREENFIELD SOUTH POWER 
CORPORATION 

B 
y: ------------------------

Name: GregoryM. Vogt 

Title: President 

I have authority to bind the corporation 
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ONTARIO POWER AUTHORITY 

By: 

Name: Colin Andersen 

Title: Chief Executive Officer 

I have authority to bind the corporation. 
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EXHIBIT A 
FORM OF IRREVOCABLE STANDBY LETTER OF CREDIT 

DATE OF ISSUE: 

APPLICANT: 

BENEFICIARY: 

AMOUNT: 

EXPIRY DATE: 

EXPIRY PLACE: 

CREDIT 
RATING: 

TYPE: 

NUMBER: 

• 
Ontario Power Authority 

Greenfield South Power Corporation 

• 
• 
Counters of the issuing fmancial institution in Toronto, Ontario 

[Insert credit rating only if the issuer is not a financial institution listed in 
either Schedule I or II of the Bank Act] 

Irrevocable Standby Letter of Credit 

We hereby authorize you to draw on [insert name of financial institution and financial 
institution's address in Toronto, Ontario] in respect of irrevocable standby letter of credit No. 
-=--:-:--:(the "Credit"), for the accountofthe Applicant up to an aggregate amouot of$• (• 
Canadian dollars) available by your draft at sight, accompanied by: 

1. A certificate signed by an officer of the Beneficiary stating that: 

"The Ontario Power Authority is in breach of its obligation set out in Section 2.2 
of the Facility Relocation and Settlement Agreement between the Beneficiary and 
the Applicant, and therefore the Beneficiary is entitled to draw upon the Credit in 
the amouot of the draft attached hereto."; and 

2. A certified true copy of a letter sent by the Beneficiary to the Applicant, by 
facsimile to 416-969-6071 and by courier to the attention of Michael Lyle, 
General Counsel, 120 Adelaide Street West, Suite 1600, Toronto ON M5H 1 Tl, 
notifYing the Applicant that the Beneficiary intends to draw on this Credit, 
together with a copy of the facsimile confirmation and courier receipt evidencing 
that the letter was received by the Beneficiary no less than [ten (10)] business 
days prior to the date of the draw. 

Drafts drawn hereui:tder must bear the clause "Drawn under irrevocable Standby Letter of Credit 
No. [insert number] issued by [the financial institution] dated [insert date]''. 

Partial drawings are permitted. 

This Credit is issued in connection with the Facility Relocation and Settlement Agreement dated 
as of the • day ofNovember, 2011 between the Beneficiary and the Applicant. 
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We agree with you that all drafts drawn under, and in compliance with the terms of this Credit 
will be duly honoured, if presented at the counters of [insert the financial institution and 
financial institution's address, which must be located in Toronto, Ontario] at or before 5:00 
pm (EST) on [insert the expiry date]. 

This irrevocable standby letter of credit is subject to the International Standby Practices ISP 98, 
International Chamber of Commerce publication No. 590 and, as to matters not addressed bythe 
ISP 98, shall be governed by the laws of the Province of Ontario and applicable Canadian federal 
law, and the parties hereby irrevocably agree to attorn to the non-exclusive jurisdiction of the 
courts of the Province of Ontario. 

-END-

[Insert name of Financial Institution] 

By: 
----~~-----------

Authorized Signatory 
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EXHIBITB 
COPY OF CERTIFICATE OF APPROVAL-AIR NUMBER 2023-7HUMVW 

LEGAL_I:22077989.8 



Document comparison done by Workshare Delta View on November 19, 2011 11:28:15 
PM 



DRAFT DOCUMENT CONFIDENTIAL 
AND WITHOUT PREJUDICE 

DRAFT: McMILLAN COMMENTS 
NOVEMBER 19, 2011 

FACILITY RELOCATION AND SETTLEMENT AGREEMENT 

This Facility Relocation and Settlement Agreement (the "Agreeme!!.t") is dated as 
of the • day of November, 2011 (the "Effective Date") between Greenfield So11th Power 
Corporation ("Greenfield") and the Ontario Power Authority (the "OPA"). Greenfield and the 
OPA are each referred to as a "Party" and collectively as the "Parties". 

WHEREAS the OPA and Greenfield executed a Clean Energy Supply Contract 
dated as of the 12th day of April, 2005 and amended and restated as of the 16th day of March, 
2009 (the "ARCES Contract"); 

AND WHEREAS in response to the local community's concerns about the 
Greenfield South Generating Station, the Government of Ontario committed to relocate the 
Facility; 

AND WHEREAS Greenfield has, as a result of the commitment of the 
Government of Ontario to relocate the Facility and at the request of the OPA, agreed to stop 
construction work on the Facility and the OPA and Greenfield have agreed to relocate the 
Facility, all on the terms and conditions set forth in this Agreement; 

NOW THEREFORE, in consideration of the mutual agreements set forth herein 
and other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, and intending to be legally bound, the Parties agree as follows: 

ARTICLE! 
INTERPRETATION 

1.1 Definitions 

In addition to the terms defined elsewhere herein, the following capitalized terms shall have the 
meanings stated below when used in this Agreement: 

"Affiliate" of a Person means any Person that Controls, is Controlled by, or is under common 
Control with, that Person. 

"Amended ARCES" has the meaning given to that term in Section 2.5. 

"Arm's Length" means, with respect to two or more Persons, that such Persons are not related 
to each other within the meaning of subsections 251(2), (3), (3.1), (3.2), (4), (5) and (6) of the 
Income Tax Act (Canada) or that such Persons, as a matter <if fact, deal with each other at a 
particular time at arm's length. 

"Business Day" means a day, other than a Saturday or Sunday or statutory holiday in the 
Province of Ontario or any other day on which banking institutions in Toronto, Ontario are not 
ope:ri for the transaction of business. 

"Confidential Information" means this Agreement, any prior drafts of this Agreement and 
correspondence related to this Agreement, any arbitration pursuant to this Agreement (including, 
without limitation, the proceedings, written materials and any decision) and all information that 
has been identified as confidential and which is furnished or disclosed by the Disclosing Party 
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and its Representatives to the Receiving Party and its Representatives in connection with this 
Agreement, whether before or after its execution, including all new information derived at any 
time from any such confidential information, but excluding: (i) publicly-available information, 
unless made public by the Receiving Party or its Representatives in a manner not permitted by 
this Agreement; (ii) information already known to the Receiving Party prior to being furnished 
by the Disclosing Party; and (iii) information disclosed to the Receiving Party from a source 
other than the Disclosing Party or its Representatives, if such source is not subjeCt to any 
agreement with the Disclosing Party prohibiting such disclosure to the Receiving Party; and (iv) 
information that is independently developed by the Receiving Party. 

"Contractor" means any Person engaged to perform work on the Facility. 

"Control" means, with respect to any Person at any time, (i) holding, whether directly or 
indirectly, as owner or other beneficiary, other than solely as the beneficiary of an unrealized 
security interest, securities or ownership interests of that Person carrying votes or ownership 
interests sufficient to elect or appoint fifty percent (50%) or more of the individuals who are 
responsible for the supervision or management of that Person, or (ii) the exercise of de facto 
control of that Person, whether direct or indirect and whether through the ownership of securities 
or ownership interests, by contract or trust or otherwise, provided that where such Person is a 
non-share capital corporation, in respect of which the majority of the members of the board of 
directors are appointed by the Lieutenant Governor in Council or a member of the Executive 
Council of Ontario, such Person shall be considered to be Controlled by the Government of 
Ontario. 

"Credit Facility" means any loans, notes, bonds, letter of credit facilities, or debentures or other 
indebtedness, liabilities or obligations, for the financing of the Facility, which include a charge, 
mortgage, pledge, security interest, assignment, sublease, deed of trust or similar instrument with 
respect to all or any part of the Supplier's Interest granted by Greenfield that is security for any 
indebtedness, liability or obligation of Greenfield, together with any amendment, change, 
supplement, restatement, extension, renewal or modification thereof. 

"Disclosing Party", with respect to Confidential Information, is the Party providing or 
disclosing such Confidential Information and may be the OPA or Greenfield, as applicable. 

"Facility" means the natural gas fuelled combined cycle generating facility being constructed at 
2315 Loreland Avenue, Mississauga, ON, L4X 2A6, commonly known as Greenfield South 
Generating Station. 

"Facility Equipment" means any materials, products, equipment, machinery, components or 
apparatus which does or will form part of the Facility. 

"Government of Ontario" means Her Majesty the Queen in right of Ontario. 

"Governmental Authority" means any federal, provincial, or municipal government, parliament 
or legislature, or any regulatory authority, agency, tribunal, commission, board or department of 
any such government, parliament or legislature, or any court or other law, regulation or rule
making entity, having jurisdiction in the relevant circumstances, including the Government of 
Ontario, the Independent Electricity System Operator, the Ontario Energy Board, the Electrical 
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Safety Authority, and any Person C\Cting under the authority of any Governmental Authority, but 
excluding the Ontario Power Authority. 

"Greenfield Holdco" means Greenfield South Holdco Corp., the parent corporation of 
Greenfield. 

"HRSG" means the heat recovery steam generator for the Facility. 

"Independent Engineer" means [•], an engineer who has been selected by the OPA and is· 
acceptable to Greenfield, that is: 

(i) a professional engineer duly qualified and licensed to practice engineering in the 
Province of Ontario; and 

(ii) employed by an independent engineering firm which holds a certificate of 
authorization issued by the Professional Engineers Ontario that is not affiliated 
with or directly or indirectly Controlled by Greenfield or the OPA and that does 
not have a vested interest in the design, engineering, procurement, construction, 
testing, and/or operation of the Facility. [NTD: Can we identify the IE now? 
Can the OPA please suggest two or three names acceptable to them and 
Greenfield will choose one.] 

"Losses" means, any and all loss, liability, cost, claim, interest, fine, penalty, assessment, 
damages available at law or in equity, expense, including the costs and expenses of any action, 
application, claim, complaint, suit, proceeding, demand, assessment, judgement, settlement or 
compromise relating thereto (including the costs, fees and expenses of legal counsel on a 
substantial indemnity basis). 

"Person" means a natural person, firm, trust, partnership, limited partnership, company or 
corporation (with or without share capital), joint venture, sole proprietorship, Governmental 
Authority or other entity of any kind. 

"Receiving Party", with respect to Confidential Information, is the Party or Parties receiving 
Confidential Information and may be OP A or Greenfield, as applicable. 

"Relocated Equipment" has the meaning given to that term in Section 2.1(a). 

"Relocated Facility" has the meaning given to that term in Section 2.5. 

"Representatives" means a Party's directors, officers, employees, auditors, consultants 
(including economic and legal advisors), contractors and agents and those of its Affiliates and, in 
the case of the OPA, shall include the Government of Ontario and any corporation owned or 
Controlled by the Government of Ontario, and their respective directors, officers, employees, 
auditors, consultants (including economic and legal advisors), contractors and agents. 

"Secured Lender" has the meaning given to that term in the ARCES Contract. 

"Secured Lender's Security Agreement" has the meaning given to that term in the ARCES 
Contract. 
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"Site'~ means the location of the Facility and includes laydown lands in the vicinity of the 
Facility, if any. 

"Supplier" means any Person engaged to supply Facility Equipment. 

"Supplier's Interest" means the right, title and interest of Greenfield in or to the Facility and the 
ARCES Contract, or any benefit or advantage of any of the foregoing. 

1.2 Exhibits 

The following Exhibits are attached to and form part of this Agreement: 

Exhibit A 
ExhibitB 

Form of Irrevocable Standby Letter of Credit 
Copy of Certificate of Approval-Air number 2023-7HUMVW 

1.3 Headings 

The inclusion of headings in this Agreement are for convenience of reference only and shall not 
affect the construction or interpretation of this Agreement. 

1.4 Gender and Number 

In this Agreement, unless the context otherwise requires, words importing the singular include 
the plural imd vice versa and words importing gender include all genders. 

1.5 Currency 

Except where otherwise expressly provided, all amounts in this Agreement are stated, and shall 
be paid, in Canadian dollars and cents. 

1.6 Entire Agreement 

This Agreement constitutes the entire agreement betwe.en the Parties pertaining to the subject 
matter of this Agreement. There are no warranties, conditions, or representations (including any 
that may be implied by statute) and there are no agreements in connection with the subject matter 
of this Agreement except as specifically set forth or referred to in this Agreement. No reliance is 
placed on any warranty, representation, opinion, advice or assertion of fact made by a Party to 
this Agreement, or its directors, officers, employees or agents, to the other Party to this 
Agreement or its directors, officers, employees. or agents, except to the extent that the same has 
been reduced to writing and included as a term of this Agreement. 

1.7 Waiver, Amendment 

Except as expressly provided in this Agreement, no amendment or waiver of any provision of 
this Agreement shall be binding unless executed in writing by the Party to be bound thereby. No 
waiver of any provision of this Agreement shall constitute a waiver of any other provision nor 
shall any waiver of any provision of this Agreement constitute a continuing waiver or operate as 
a waiver of, or estoppel with respect to, any subsequent failure to comply unless otherwise 
expressly provided. 
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1.8 Governing Law 

This Agreement shall be governed by and construed in accordance with the laws of the Province 
of Ontario and the laws of Canada applicable therein. 

1.9 Preparation of Agreement 

Notwithstanding the fact that this Agreement waS drafted by the OPA's legal and other 
professional advisors, the Parties acknowledge and agree that any doubt or ambiguity in the 
meaning, application or enforceability of any term or provision of this Agreement shall not be 
construed or interpreted against the OPA or in favour of Greenfield when interpreting such term 
or provision, by virtue of such fact. 

1.10 Severability of Clauses 

If, in any jurisdiction, any provision of this Agreement or its application to any Party or 
circumstance is restricted, prohibited or unenforceable, the provision shall, as to that jurisdiction, 
be ineffective only to the extent of the restriction, prohibition or unenforceability without 
invalidating the remaining provisions of this Agreement and without affecting its application to 
other Parties or circumstances. 

ARTICLE2 
COVENANTS 

2.1 Cessation of Construction 

(a) 

(b) 

Greenfield shall forthwith cease construction of the Facility and any part thereof 
and shall cause all of its Contractors to cease any work at the Facility and to fully 
demobilize from the Site, other than any activities that may be reasonably 
necessary in the circumstances to bring such work to a conclusion. Greenfield 
shall also cause the Suppliers to cease manufacturing the Facility Equipment, 
except for the gas turbine, the HRSG, the transformers, and the pumps and the 
other material and Equipment that has been contracted for and which will be· 
useable at the Relocated Facility and which is listed on Schedule 2.1(a) 
(collectively, the "Relocated Equipment"). Suppliers may continue to 
manufacture and supply the Relocated Equipment and Greenfield shall continue 
to perform its payment and other obligations under the contracts relating to the 
manufacture and supply of the Relocated Equipment. Greenfield shall not permit 
any of the Facility Equipment to be delivered to the Site. Greenfield shall arrange 
for suitable storage for the Relocated Equipment as completed and all costs for 
the· completion of manufacture and supply, transportation, insurance and storage 
of the Relocated Equipment shall be dealt with in accordance with Section 2.2. 

Notwithstanding Section 2.1(a), Greenfield shall, br shall cause a Contractor to (i) 
maintain safety and security of the Site consistent with the standards to which 
safety and. security of the Site was maintained prior to the Effective Date, (ii) 
fulfill all applicable obligations under the Occupational Health and Safety Act 
(Ontario), and (iii) maintain insurance coverage in accordance with Section 2.10 
of the· ARCES Contract, with the costs of maintaining such safety and security 
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·and the costs of such insurance to be included in the costs provided for in Section 
2.2(a). 

(c) Within thirty (30) days after the date that the Equity Sunk Costs have been paid, 
Greenfield shall apply for a review of Certificate of Approval-Air number 2023-
7HUMVW (a copy of which is attached as Exhibit B) pursuant to section 20.4(1) 
of the Environmental Protection Act (Ontario) and request that such approval be 
revoked without the issuance. of a new Certificate of Approval-Air for the . 
Facility, and, to the extent permitted, Greenfield shall request that consideration 
of the application be expedited. 

(d) Greenfield shall not at any time (i) reapply for an environmental compliance 
approval for the Facility or for any other electricity generation facility at the Site, 
or (ii) recommence any construction activity in connection with the Facility at the 
Site. 

2.2 Payment of Costs 

(a) The OP A shall be responsible for and shall reimburse Greenfield for: (i) all costs 
(including cancellation and similar fees and costs) incurred by Greenfield or for 
which Greenfield is or may become liable in complying with the obligations of 
Greenfield set out in Section 2.1 (a) and Section 2.1 (b), and (ii) all costs incurred 
by Greenfield in connection with the development and construction of the Facility 
prior to the Effective Date and becoming due on or after the Effective Date, which 
have not been advanced, drawn, or committed by Secured Lenders to be advanced 

(b) 

or drawn, on any Credit Facility. · 

Greenfield shall provide an Independent Engineer with a detailed list of all costs 
incurred by Greenfield up to the Effective Date in connection with the design, 
development, permitting and construction of the Facility, including without 
limitation in respect of engineering, design, permitting, letter of credit interest and 
other development costs excluding any such costs which have been paid for or 
reimbursed by draws or advances from any Credit Facility (the "Equity Sunk 
Costs"), along with such documentation as is reasonably required by the 
Independent Engineer to substantiate such Equity Sunk Costs and confirm that 
such costs have not been paid for or reimbursed by draws or advances from any 
Credit Facility. The Equity Sunk Costs shall include the costs set out on Schedule 
2.2(b). [NTD: Schedule 2.2(b) will be provided by Greenfield. It will 
document details (hours spent and description of services) of engineering and 
other services provided by Eastern Power Limited in connection with the 
design and development of the Facility, totalling approximately $35 million. 
The balance of the Equity Sunk Costs will total approximately $26 million, 
for an aggregate total of approximately $61 million.] The OPA shall reimburse 
Greenfield for the Equity Sunk Costs in accordance with Section 2.2(e). 

(c) The OPA shall indemnify, defend and hold harmless each of Greenfield, 
Greenfield Holdco and North Green Limited and each of their respective 
directors, officers and employees (collectively, the "Greenfield Indemnified 
Parties") from and against any and all Losses of the Greenfield -Indemnified 
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Parties relating to, arising out of, or resulting from any claims by Contractors, 
Suppliers, Governmental Authorities and employees resulting from the cessation 
of construction of the Facility, except if and to the extent that such Losses are the 
result of the negligence or wilful misconduct of any Greenfield Indemnified Party. 

In the case of claims made with respect to which indemnification is sought 
pursuant to this Section 2.2( c), Greenfield shall give prompt written notice to the 
OP A of such claim including a description of such claim in reasonable detail, 
copies of all material written evidence of such claim and the actual or estimated 
amount of the damages that have been or will be sustained by the applicable 
Greenfield Indemnified Party, including reasonable supporting documentation 
therefor. The OP A shall assume the control of the defence, compromise or 
settlement of such claim. Upon the assu':mption of control of any claim by the 
OPA, the applicable Greenfield Indemnified Party shill! co-operate fully, at OPA's 
request and cost, to make available to the OPA all pertinent information and 
witnesses under the Greenfield Indemnified Party's control, make such 
assigmnents and take such other steps as in the opinion of counsel for the OPA are 
reasonably necessary to enable the OP A to conduct such defence. Greenfield shall 
not and shall not permit any Greenfield Indemnified Party to compromise or settle 
any claim with respect to which indemnification is sought pursuant to this Section 
2.2(c), without the OPA's prior written consent. 

The Parties acknowledge that the OP A has, upon execution of this Agreement, 
provided to Greenfield, security for the performance of the OPA's indemnity and 
other obligations set out in Section 2.2 in an amount equal to $150 million [NTD: 
This amount is based on a reasonable estimate of the amount of the Equity 
Sunk Costs (aggregate of $61 million); plus the costs to terminate the 
Supplier Contracts and other costs to cease construction] in the form attached 
as Exhibit A (the "Costs Security''). If the OPA fails to pay any amount certified 
by the Independent Engineer as being properly owing under this Agreement as set 
out in Section 2.2( e) or fails to comply with its indemnity obligations under 
Section 2.2(c), Greenfield shall have the right to draw such unpaid amount from 
the Costs Security, provided that Greenfield provides the OPA with ten (10) 
Business Days' prior notice of its intent to draw on the Costs Security and at the 
end of s.uch notice period, such unpaid amount remains outstanding. 

Greenfield shall submit detailed invoices for the costs referred to in Section 2.2(a) 
and in connection with Equity Sunk Costs payable by the OPA to Greenfield to 
the Independent Engineer. The Independent Engineer shall be instructed by the 
Parties to complete its review of such invoi<;es and supporting documentation in 
an expeditious manner. The Independent Engineer shall, within ten (10) Business 
Days after receipt of such detailed invoices and any reasonably required 
supporting documentation, issue a certificate certifYing the amounts set out in 
such invoices which' the Independent Engineer dqes not dispute are payable. The 
OPA shall, within five (5) Business Days after receipt of such certificate from the 
Independent Engineer, pay Greenfield the amount certified by the Independent 
Engineer. Greenfield shall have the opportunity to make submissions to the 
Independent Engineer regarding the amounts set out in such invoices disputed by 
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the Independent Engineer and not certified and the Independent Engineer shall 
consider such submissions and if it agrees with such submissions, shall certify 
such amounts payable and if it does not agree with such submissions, shall 
provide its reasons to Greenfield. 

Notwithstanding any provision in this Agreement to the contrary, to the extent the 
OP A is liable to Greenfield for any costs charged by a Person who does not deal 
at Arm's Length with Greenfield, such cost shall be deemed to exclude the 
amount that is in excess of the costs that would reasonably have been charged by 
a Person acting at Arm's Length with Greenfield providing substantially the same 
material or services in respect of such costs to Greenfield. 

The costs of the Independent Engineer shall be borne by the OPA. 

2.3 ARCES Contract 

By entering into this Agreement, neither Greenfield nor the OP A waives any provision of the 
ARCES Contract, provided that the obligations of Greenfield and the .OPA under the ARCES 
Contract shall be suspended during the term of this Agreement, except as otherwise set out 
herein. For greater certainty, the OP A and Greenfield agree that the ARCES Contract continues 
to be in full force and effect. 

2.4 Credit Facilities 

(a) Greenfield agrees to promptly seek any required consent of any Secured Lenders 
to the entering into of this Agreement by the OPA and Greenfield. [Greenfield 
and the OPA agree to negotiate in good faith any reasonable amendments to 
this Section 2.4 ofthis Agreement requested by the Secured Lenders.][NTD: 
should this be in this agreement or separate letter?] 

(b) The OP A shall pay to the Secured Lenders all accrued and unpaid interest and any 
make whole payments or breakage fees which Greenfield is obliged to pay to the 
Secured Lenders pursuant to the Credit Facilities, together with the outstanding 
principal amount of the debt facilities funded under the Credit Facilities in 
exchange for full and final releases from the Secured Lenders of all obligations of 
Greenfield and Greenfield Holdco under the Credit Facilities and the Secured 
Lender's Security Agreements held by such Secured Lenders and the release by 
such Secured Lenders of all claims and equity or other interests of such Secured 
Lenders in or to Greenfield or Greenfield Holdco, including all security held by 
such Secured Lenders on and against the Site, the Facility and all other property 
and assets of Greenfield and Greenfield Holdco. 

(c) Greenfield shall not grant any security interests in the Facility, the Facility 
Equipment and the Site, and shall keep title to the Facility, the Facility Equipment 
and the Site free and clear of all encumbrances. Greenfield shall not sell, transfer, 
dispose of, or otherwise enter into any agreement (directly or indirectly) relating 
to the ownership of the Facility, Facility Equipment or the Site, without the 
OPA's prior written consent, which corisent may be withheld in the OPA's sole 
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and absolute discretion. [NTD: Discuss purpose and time periods of 
restriction] 

(d) [The Parties agree that any amounts paid by the OPA pursuant to Section 2.4(b) 
shall be reflected in any quantification of damages under this Agreement and/or 
any adjustment to the "Net Revenue Requirement" under the Amended ARCES.] 
[NTD: Why should payments to Secured Lenders be taken into account?] 

2.5 Good Faith Negotiations 

In furtherance of the commitment of the Government of Ontario to relocate the Facility, 
Greenfield and the OP A agree to work together in good faith to determine a suitable site for a 
new nominal 300 MW natural gas fuelled combined cycle.generating facility (the "Relocated 
Facility") and for the future expansion of the Relocate Facility as contemplated below and the 
OPA shall in good faith cooperate with and assist Greenfield in obtaining all licenses, permits, 
certificates, registrations, authorizations, consents or approvals issued by Governmental · 
Authorities and required for the development, construction and operation of the Relocated 
Facility, including by advising such Governmental Authorities of the OPA's support for the 
Relocated Facility. In addition, Greenfield and the OPA agree to work together in good faith to 
negotiate an amendment to the ARCES Contract so that it relates to and applies to the Relocated 
Facility (the "Amended ARCES"). The Amended ARCES shall provide for (i) such 
amendments to the ARCES as are required to reflect the fact that the Relocated Facility is at a 
different location, (ii) the agreement of the OP A and Greenfield to negotiate in good faith during 
the term of the Amended ARCES regarding potential opportunities to expand the Relocated 
Facility by an incremental 300 MW or to find another suitable site for a further nominal 300 MW 
facility governed by a supply agreement with the OP A on terms substantially similar to the 
Amended ARCES, and depending on the ability of the system to accommodate such incremental 
300 MW, IESO requirements and that there are no significant technical or commercial 
impediments that cannot be reasonably satisfied, and (iii) a level of completion and performance 
security for the Amended ARCES, including for the incremental or additional 300 MW that is 
ninety percent (90%) less than that set out in the ARCES Contract. 

2.6 Power and Authority 

(a) The OPA represents and warrants in favour of Greenfield that it has the corporate 
power and capacity to enter into this Agreement and to perform its obligations 
hereunder and this Agreement has been du1y authorized by all required board 
approvals on the part of the OP A. This Agreement has been duly executed and 
delivered by the OPA and is a legal, valid and binding obligation of the OPA, 
enforceable against the OPA in accordance with its terms. The execution and 
delivery of this Agreement by the OPA and the performance by the OPA of its 
obligations hereunder will not resu1t in the violation of or constitute a default 
under applicable law or any judgment, decree, order or award of any 
Governmental Authority.having jurisdiction over the OPA. The OPA has received 
or obtained all directives, consents (other than those contemplated to· be obtained 
hereunder after the Effective Date) and other authorizations required to be 
received or obtained as a condition to the entering into of this Agreement by the 
OPA and the performance of its obligations hereunder. 
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(b) Greenfield represents and warrants in favour of the OPA that it has the corporate 
power and capacity to enter into this Agreement and to perform its obligations 
hereunder and this Agreement has been duly authorized by all required board and 
shareholder approvals on the part of Greenfield. This Agreement has been duly 
executed and delivered by Greenfield and is a legal, valid and binding obligation 
of Greenfield, enforceable against Greenfield in accordance with its terms. The 
execution and delivery of this Agreement by Greenfield imd the performance by 
Greenfield of its obligations hereunder will not result in the violation of or 
constitute a default under applicable law or any judgment, decree, order or award 
of any Governmental Authority having jurisdiction over G~eenfield. Greenfield 
has received or obtained all consents (other than those contemplated to be 
obtained hereunder after the Effective Date) and other authorizations required to 
be received or obtained as a condition to the entering into of this Agreement by 
Greenfield and the performance of its obligations hereunder. 

ARTICLE3 
CONFIDENTIALITY, FIPPA AND PRIVILEGED COMMUNICATIONS 

3.1 Confidential Information 

From the Effective Date to and following the expiry of the term, the Receiving Party shall keep 
confidential and secure and not disclose Confidential Information, except as follows: 

(a) The Receiving Party may disclose Confidential Information to its Representatives 
for the purpose of assisting the Receiving Party in complying with its obligations 
under this Agreement. On each copy made by the Receiving Party, the Receiving 
Party must reproduce all notices which appear on the original. The Receiving 
Party· shall inform its Representatives of the confidentiality of Confidential 

(b) 

· Information and shall be responsible for any breach of this Article 3 by any of its 
Representatives. 

If the Receiving Party or any of its Representatives are requested or required (by 
oral question, interrogatories, requests for information or documents, court order, 
civil investigative demand, or similar process) to disclose any Confidential 
Information in connection with litigation or any regulatory proceeding or 
investigation, or pursuant to any applicable law, order, regulation or ruling, the 
Receiving Party shall promptly notify the Disclosing Party. Unless the Disclosing 
Party obtains a protective order, the Receiving Party and its Representatives may 
disclose such portion of the Confidential Illformation to the Party seeking 
disclosure as is required by law or regulation in accordance with Section 3.2. 

(c) Where Greenfield is the Receiving Party,. Greenfield may disclose Confidential 
Information to any Secured Lender or prospective lender or investor and its 
advisors, to the extent necessary, for securing financing for the Relocated Faciiity, 
provided that any such prospective lender or investor has been informed of the 
Supplier's confidentiality obligations hereunder and such prospective lender or 
investor has covenanted in favour of the OPA to hold such Confidential 
Information confidential and entered into a Confidentiality Undertaking in 
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substantially the form set out in Exhibit W to the ARCES Contract or in a sirnilru; 
form prepared by Greenfield and approved by the OP A. 

3.2 Notice Preceding Compelled Disclosure 

If the Receiving Party or any of its Representatives are requested or required to disclose any 
Confidential Information, the Receiving Party shall promptly notify the Disclosing Party of such 
request or requirement so that the Disclosing Party may seek an appropriate protective order or 
waive compliance with this Agreement. If, in the absence of a protective order or the receipt of a . 
waiver hereunder, the Receiving Party or its Representatives are compelled to disclose the 
Confidential Information, the Receiving Party and its Representatives may disclose only such of 
the Confidential Information to the Party compelling disclosure as is required by law only to 
such Person or Persons to which the Receiving Party is legally compelled to disclose and, in 
connection with such compelled disclosure, the Receiving Party and its Representatives shall 
provide notice to each such recipient (in co-operation with legal counsel for the Disclosing Party) 
that such Confidential Information is confidential and subject to non-disclosure on terms and 
conditions equal to those contained in this Agreement and, if possible, shall obtain each 
recipient's written agreement to receive and use such Confidential Information subject to those 
terms and conditions. 

3.3 Return of Information 

Upon written request by the Disclosing Party, Confidential Information provided by the 
Disclosing Party in printed paper format or electronic format will be returned to the Disclosing 
Party and Confidential Information transmitted by the Disclosing Party in electronic format will 
be deleted from the emails !!lld directories of the Receiving Party's and its Representatives' 
computers; provided, however, any Confidential Information (i) found in drafts, notes, studies 
and other documents prepared by or for the Receiving Party or its Representatives, or (ii) found 
in electronic format as part of the Receiving Party's off-site or on-site data storage/archival 
process system, will be held by the Receiving Party and kept subject to the terms of this 
Agreement or destroyed at the Receiving Party's option. Notwithstanding the foregoing, a 

. Receiving Party shall be entitled to make at its own expense and retain one copy of any 
Confidential Information materials it receives for the limited purpose of discharging any 
obligation it may have under laws and regulations, and shall keep such retained copy subject to 
the terms of this Article 3. 

3.4 FIPP A Records and Compliance 

The Parties acknowledge and agree that the OPA is subject to the Freedom of Information and 
Protection of Privacy Act (Ontario) ("FIPPA") and that FIPPA applies to and governs all 
Confidential Information in the custody or control of the OPA ("FIPPA Records") and may, 
subject to FIPP A, require the disclosure of such FIPPA Records to third parties. Greenfield 
agrees to provide a copy of any FIPP A Records that it previously provided to the OP A if 
Greenfield continues to possess such FIPP A Records in a deliverable form at the time of the 
OPA's request. If Greenfield does possess such FIPPA Records in a deliverable form, it shall 
provide the same within a reasonable time after being directed to do so by the OPA. The 
provisions of this section shall survive any termination or expiry of this Agreement and shall 
prevail over any inconsistent provisions in this Agreement. 
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3.5 Privileged Commq.nications 

(a) The Parties agree that all discussions, communications and correspondence 
between the Parties or their Representatives from and after the date of this 
Agreement, whether oral or written, and whether Confidential Information or not, 
in connection with the termination of the ARCES Contract or otherwise relating 
to any differences between the Parties respecting the ARCES Contract or relating 
to other projects or potential opportunities being discussed between the Parties are 
without prejudice and privileged. 

(b) Notwithstanding Section 3.5(a), nothing in this Agreement shall prevent 
Greenfield and the OPA from communicating with one another on a with 
prejudice basis at any point in time by designating its communication, whether 
oral or written, as a "with prejudice" communication, provided that such "with 
prejudice" communication does not include or refer, either directly or indirectly, 
to any without prejudice and privileged discussions, communications and 
correspondence. 

ARTICLE4 
TERM AND EXPIRY 

4.1 Term and Expiry 

(a) The term of this Agreement shall be effective from the Effective Date for a period 
of 60 days and shall automatically expire at the end of such 60 day period, 
provided that the term may be extended once by an additional period of 60 days 
by either the OP A or Greenfield providing the other Parties with written notice no 
less than five (5) Business Days prior to the expiry of the original term and may 
be further extended for an agreed upon period of time with the mutual agreement 
in writing of the OPA and Greenfield. 

(b) Upon expiry of the term of this Agreement, following any extension exercised in 
accordance with Section 4.l(a): 

(i) 

(ii) 

the ARCES Contract shrul be terminated and the amount owed by the 
OP A to Greenfield in addition to those amounts payable pursuant to 
Section 2.2 shall be determined in accordance with Section 4.2; 

Greenfield shall return to the OP A any remaining portion of the Costs 
Security which the Independent Engineer, acting reasonably, determines 
will not be required to cover any further obligations of Greenfield for costs 
or other liabilities in respect of the cessation of construction of the Facility 
as contemplated by Section 2.2, or for which the OPA may be liable to 
indemnify any of the Greenfield Indemnified Parties under Section 2.2( c); 
and 

(iii) subject to Section 7.10, no Party shall have any further obligations 
hereunder. 
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4.2 Damages 

If the ARCES Contract is terminated in accordance with Section 4.l(b)(i) or Section 7.l(a) of 
this Agreement, Greenfield's damages shall be determined as the net present value of the net 
revenues, without discount, from the Facility that are forecast to be earned by Greenfield during 
the "Term" (as defined in the ARCES Contract), taking iD.to account any actions that Greenfieid 
should reasonably be expected to take to mitigate the effect of the termination of the ARCES 
Contract, (acknowledging the fact that as provided in this Agreement, Greenfield will not 
complete construction of or operate the Facility), plus the amount of [$e) in respect ·of the 
deemed terminal value of the Facility at the end of the Term. For greater certainty, the net 
revenues from the Facility shall be calculated by deducting the costs that would have been 
incurred by Greenfield in connection with the development, construction, financing, operation 
and maintenance of the Facility from payments that would have been made to Greenfield under 
the ARCES Contract, taking into account the payments on account of Equity Sunk Costs made to 
Greenfield hereunder and the fair market value of the Relocated Equipment, at the time such 
damages are being determined, paid for with payments made by the OPA. [NTD: Should we 
reference or add to this Agreement the provisions of Section 13.3 of the ARCES dealing 
with procedure to settle the amount, etc] 

5.1 Notices 

ARTICLES 
NOTICES 

(a) All notices pertaining to this Agreement shall be in writing and shall be addressed 
as follows: 

If to Greenfield: 

and to: 

IftotheOPA: 

Error! Unknown document property name. 

Greenfield South Power Corporation 
2275 Lake Shore Blvd. West 
Suite 401 
Toronto, Ontario M8V 3Y3 

Attention: 
Facsimile: 

Greg Vogt, President 
(416) 234-8336 

McMillan LLP 
Brookfield Place 
181 Bay Street, Suite 4400 
Toronto, Ontario M5J 2T3 

Attention: 
Facsimile: 

Carl De Vuono 
(416) 304-3755 

Ontario Power Authority 
120 Adelaide Street West 
Suite 1600 
Toronto, Ontario 
M5H lTl 
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Attention: 
Facsimile: 

Michael Lyle, General Counsel 
(416) 969-6071 

Either Party may, by written notice to the other Parties, change the address to 
which notices are to be sent. 

(b) Notices shall be delivered or transmitted by .facsimile, by hand, or by courier, and 
shall be considered to have been received by the other Party on the date of 
delivery if delivered prior to 5:00 p.m. (Toronto time) on a Business Day and 
otherwise on the next following Business Day, provided that any notice given 
pursuant to Section 2.2( d) shall be sent by facsimile and by courier. 

ARTICLE6 
DISPUTE RESOLUTION 

6.1 Informal Dispute Resolution 

If any Party considers that a dispute has arisen under or in connection with this Agreement that 
the Parties cannot resolve, then such Party may deliver a notice to the affected Party or Parties 
describing the nature and the particulars of such dispute. Within ten (1 0) Business Days 
following delivery of such notice to the affected Party or Parties, a senior executive (Senior 
Vice-President or higher) from each affected Party shall meet, either in person or by telephone 
(the "Senior Conference"), to attempt to resolve the dispute. Each senior executive shall be 
prepared to propose a solution to the dispute. If, following the Senior Conference, the dispute is 
not resolved, the dispute shall be settled by arbitration pursuant to Section 6.2. 

6.2 Arbitration 

Any matter in issue between the Parties as to their rights under this Agreement shall be decided 
by arbitration pursuant to this Section 6.2, provided, however, that the Parties have first 
completed a Senior Conference pursuant to Section 6.1. Any dispute to be decided in 
accordance with this Section 6.2 will be decided by a single arbitrator appointed by the Parties 
or, if such Parties fail to appoint an arbitrator within fifteen (15) days following the reference of 
the dispute to arbitration, upon the application of any of the Parties, the arbitrator shall be 
appointed by a Judge of the Superior Court of Justice (Ontario) sitting in the Judicial District of 
Toronto Region. The arbitrator shall not have any current or past business or financial 
relationships with any Party (except prior arbitration). The arbitrator shall provide each of the 
Parties an opportunity to be heard and shall conduct the arbitration hearing in accordance with 
the provisions of the Arbitration Act, 1991 (Ontario). Unless otherwise agreed by the Parties, the 
arbitrator shall render a decision within ninety (90) days after the end of the arbitration hearing 
and shall notify the Parties in writing of such decision and the reasons therefor. The arbitrator 
shall be authorized only to interpret and apply the provisions of this Agreement and shall have no 
power to modify or change this Agreement in any manner. The decision of the arbitrator shall be 
conclusive, fmal and binding upon the Parties. The decision of the arbitrator may be appealed · 
solely on the grounds that the conduct of the arbitrator, or the decision itself, violated the 
provisions of the Arbitration Act, 1991 (Ontario) or solely on a question oflaw as provided for in 
the Arbitration Act, 1991 (Ontario). The Arbitration Act, 1991 (Ontario) shall govern the 
procedures to apply in the enforcement of any award made. If it is necessary to enforce such 
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award, all costs of enforcement shall be payable and paid by the Party against whom such award 
is enforced. Unless otherwise provided in the arbitral award to the contrary, each Party shall 
bear (and be solely responsible for) its own costs incurred during the arbitration process, and 
each Party shall bear (and be solely responsible for) its equal share of the costs of the arbitrator. 
Each Party shall be otherwise responsible for its own costs Incurred during the arbitration 
process. [NTD: Being reviewed by Greenfield.] 

7.1 Default 

ARTICLE7 
MISCELLANEOUS 

(a) If the OPA fails to perform any material covenant or obligation set forth in this 
Agreement and such failure is not remedied within ten (10) Business Days after 
written notice of such failure from Greenfield, the ARCES Contract shall be 
terminated and the amount owed by the OPA to Greenfield shall be determined in 
accordance with Section 4.2. 

(b) If Greenfield fails to perform any covenant or obligation set forth in Section 
2.1 (a), Section 2.1 (c), Section 2.1 (d) or Section 2.4( c) of this Agreement and such 
failure is not remedied within ten (1 0) Business Days after written notice of such 
failure from the OPA, such failure shall constitute a "Supplier Event of Default" 
under the ARCES Contract and shall entitle the OPA to exercise any remedies 
thereunder in connection with such default. 

7.2 Injunctive and Other Relief 

Each of Greenfield and the OPA acknowledge that a breach of this Agreement by the other 
Party, including, without limitation, Section 2.1, 2.2, 2.4, and Article 3 shall cause irreparable 
harm to the non breaching Party, and that the injury to non breaching Party shall be difficult to 
calculate and inadequately compensable in damages. The breaching Party agrees that the non 
breaching Party is entitled to obtain injunctive relief (without proving any damage sustained by 
it) or any other remedy against any actual or potential breach of the provisions of this Agreement 
by the breaching Party. 

7.3 Record Retention; Audit Rights 

Greenfield shall keep complete and accurate records and all other data required for the purpose 
of proper administration of this Agreement. All such records shall be maintained as required by 
laws and regulations but for no less than seven (7) years after the creation of the record or data. 
Greenfield, on a confidential basis as provided for in Article 3 of this Agreement, shall provide 
reasonable access to the relevant and appropriate financial and operating records and dat11 kept 
by it relating to this Agreement reasonably required for the OPA to (i) comply with its 
obligations to Governmental Authorities, (ii) verify. or audit billings. or to verify or audit 
information provided in accordance with this Agreement, and (iii) to determine any amounts 
owing or payable pursuant to Sections 2.2(a), 2.2(b), 2.2(c) and 2.4(b). The OPA may use its 
own employees for purposes of any such review of records· provided that those employees are 
bound by the confidentiality requirements provided for in Article 3. Alternatively, the OPA may 
at its own expense appoint an auditor to conduct its review. 
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7.4 Inspection of Site 

(a) 

(b) 

The OP A and its authorized agents and Representatives shall, at all times upon 
·two (2) Business Days' prior notice, at any time after execution of this Agreement 
and during the term of this Agreement, have access to the Site and every part 
thereof during regular business hours and Greenfield shall, and shall cause all 
personnel at the Site within the control of Greenfield to furnish the OP A with all 
reasonable assistance ·in inspecting the Site for the purpose of ascertaining 
compliance with this Agreement; provided that such access and assistance shall 
be carried out in accordance with and subject to the reasonable safety and security 
requirements of Greenfield. 

The inspection of the Site by or on behalf of the OP A shall not relieve Greenfield 
of any of its obligations to comply with the terms of this Agreement. [In no event 
will any inspection by the OPA hereunder be a representation that there has 
been or will be compliance with this Agreement and laws and 
regulations.][NTD: This is from the ARCES Contract. Why has it been 
deleted?] [NTD: Because I thought it was it is covered in Section 7.5) 

7.5 Inspection Not Waiver 

Failure by OP A to inspect the Site or any part thereof under Section 7 .4, or to exercise its audit 
rights under Section 7.3, shall not constitute a waiver of any of the rights of the OPA hereunder. 
An inspection or audit not followed by a notice of a default by Greenfield shall not constitute or 
be deemed to constitute a waiver of any such default, nor shall it constitute or be deemed to 
constitute an acknowledgement that there has been or will be compliance by Greenfield with this 
Agreement. 

7.6 No Publicity 

No Party shall make any public statement or announcement regarding the existence or contents 
of this Agreement without the prior written consent of the other Party. Notwithstanding the 
foregoing and Article 3, following execution of this Agreement, the OPA and its Representatives 
shall be permitted to make a public announcement, which is provided to Greenfield in advance, 
that an agreement has been entered into between the OP A and Greenfield which provides for (i) 
the permanent cessation of work on the Facility, (ii) the revocation of the permit set out in 
Section 2.1 (c) in the circumstances described therein, and (iii) further negotiations between the 
OPA and Greenfield to determine the ultimate resolution of the relocation of the Facility, failing 
which, the ultimate resolution will be determined through binding arbitration. [NTD: This 
clause remains subject to further revision as the OPA has not yet finalized this language.] 

7. 7 Business Relationship 

Each Party shall be solely liable for the payment of all wages, taxes, and other costs related to the 
employment by such Party of Persons who perform this Agreement, including all federal, 
provincial, and local income, social insurance, health, payroll and employment taxes and 
statutorily-mandated workers' compensation coverage. None of the Persons employed by any of 
the Parties shall be considered employees of any other Party for any purpose. Nothing in this 
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Agreement shall create or be deemed to create a relationship of partners, joint venturers, 
· fiduciary, principal and agent or any other relationship between the Parties. 

7.8 Binding Agreement 

Except as otherwise set out in this Agreement, this Agreement shall not confer upon any other 
Person, except the Parties and their respective successors and permitted assigns, any rights, 
interests, obligations or remedies under this Agreement. This Agreement and all of the 
provisions of this Agreement shall be binding upon and shall enure to the benefit of the Parties 
and their respective successors and permitted assigns. 

7.9 Assignment 

(a) Neither this Agreement nor any of the rights, interests or obligations under this 
Agreement may be assigned by Greenfield, without the prior. written consent of 
the OPA, which consent shall not be unreasonably withheld; provided that 
Greenfield may without the consent of the OP A assign this Agreement and all 
benefits and obligations hereunder to the Affiliate which will develop, construct, 
own and operate the Relocated Facility as contemplated by Section 2.5, provided 
that the assignee agrees in writing in a form satisfactory to the OP A, acting 
reasonably, to assume and be bound by the terms and conditions of this 
Agreement. 

(b)· Neither this Agreement nor any of the rights, interests or obligations under this 
Agreement may be assigned by the OPA, without the prior written consent of 
Greenfield, which consent shall not be unreasonably withheld; provided that the 
OPA shall have the right to assign this Agreement and all benefits and obligations 
hereunder without the consent of Greenfield to the Government of Ontario or any 
corporation owned or Controlled by the Government of Ontario with a credit 
rating that is equal to or better than the OPA's credit rating, and which assumes 
all of the obligations and liabilities of the Ontario Power Authority under this 
Agreement and agrees to be novated into this Agreement in the place and stead of 
the OP A, provided that the assignee agrees in writing to assume and be bound by 
the terms and conditions of this Agreement, whereupon, the OP A shall be relieved 
of all obligations and liability arising pursuant to this Agreement. 

7.10 Survival 

The provisions of Section 2.1, Section 2.2, Article 3, Section 4.1(b), Section 4.2, Article 6, and 
Section 7.3, shall survive the expiration of the term. 

7.11 Counterparts 

This Agreement may be executed in two or more counterparts, and all such counterparts shall 
together constitute one and the same Agreement. It shall not be necessary in making proof of the 
contents of this Agreement to produce or account for more than one such counterpart. Any Party 
may deliver an executed copy of this Agreement by facsimile or electronic mail but such Party 
shall, within ten (1 0) Business Days of such delivery by facsimile or electronic mail, promptly 
deliver to the other Party an originally executed copy of this Agreement. 
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7.12 ·Time of Essence 

Time is of the essence in the performance of the Parties' respective obligations under this 
Agreement. 

7.13 No Third-Party Beneficiaries 

This Agreement is for the sole benefit of the parties hereto and their respective successors and 
permitted assigns and nothing herein, express or implied, is intended to or shall confer upon any 
other person any legal or equitable right, benefit or remedy of any nature whatsoever, under or 
by reason of this Agreement. 

7.14 Further Assurances 

Each of the Parties shall, from time to time on written request of the other Party, do all such 
further acts and execute and deliver or. cause to be done, executed or delivered all such further 
acts, deeds, documents, assurances and things as may be required, acting reasonably, in order to 
fully perform and to more effectively implement and carry out the terms of this Agreement. 

IN WITNESS WHEREOF, and intending to be legally bound, the Parties have executed this 
Agreement by the undersigned duly authorized representatives as of the date first stated above. 

GREENFIELD SOUTH POWER 
CORPORATION 

By: -------------------------
Name: GregoryM. Vogt 

Title: President 

I have authority to bind the corporation 
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ONTARIO POWER AUTHORITY 

By: 
------------------------
Name: Colin Andersen 

Title: Chief Executive Officer 

I have authority to bind the corporation. 



EXHIBIT A 
FORM OF IRREVOCABLE STANDBY LETTER OF CREDIT 

DATE OF ISSUE: e 

APPLICANT: Ontario Power Authority 

BENEFICIARY: Greenfield South Power Corporation 

AMOUNT: e 
EXPIRYDATE: e 
EXPIRY PLACE: Counters of the issuing financial institution in Toronto, Ontario 

CREDIT RATING: [Insert credit rating only if the issuer is·not a financial institution listed in 
either Schedule I or II of the Bank Act] · 

TYPE: Irrevocable Standby Letter of Credit 

NUMBER: 

We hereby authorize you to draw on [insert name of financial institution and financial 
institution's address in Toronto, Ontario) in respect of irrevocable standby letter of credit No . 
.,.--.,-:------, (the "Credit"), for the account of the Applicant up to an aggregate amount of $• ( • 
Canadian dollars) available by your draft at sight, accompanied by: 

1. A certificate signed by an officer of the Beneficiary stating that: 

"The Ontario Power Authority is in breach of its obligation set out in Section 2.2 
of the Facility Relocation and Settlement Agreement between the Beneficiary and 
the Applicant, and therefore the Beneficiary is entitled to draw upon the Credit in 
the amount of the draft attached hereto."; and 

2. A certified true copy of a letter sent by the Beneficiary to the Applicant, by 
facsimile to 416-969-6071 and by courier to the attention of Michael Lyle, 
General Counsel, 120 Adelaide Street West, Suite 1600, Toronto ON M5H lTl, 
notifYing the Applicant that the Beneficiary intends to draw on this Credit, 
together with a copy of the facsimile confirmation and courier receipt evidencing 
that the letter was received by the Beneficiary no less than [ten (10)] business 
days prior to the date of the draw. 

Drafts drawn hereunder must bear the clause "Drawn under irrevocable Standby Letter of Credit 
No. [insert number] issued by [the financial institution) dated [insert date]". 

Partial drawings are permitted. 

This Credit is issued in connection with the Facility Relocation and Settlement Agreement dated 
as of the • day of November, 2011 between the Beneficiary and the Applicant: 
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We agree with you that all drafts drawn under, and in compliance with the terms of this Credit 
will be duly honoured, if presented at the counters of [insert the financial institution and 
fmancial institution's address, which must be located in Toronto, Ontario] at or before 5:00 
pm (ES1) on [insert the expiry date]. 

This irrevocable standby letter of credit is subject to the International Standby Practices ISP 98, 
International Chamber of Commerce publication No. 590 and, as to matters not addressed by the 
ISP 98, shall be governed by the laws of the Province of Ontario and applicable Canadian federal 
law, and the parties hereby irrevocably agree to attorn to the non-exclusive jurisdiction of the 
courts of the Province of Ontario. 

-END-

[Insert name of Financial Institution] 

By: 
-------------------------
Authorized Signatory 
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EXIITBITB 
COPY OF CERTIFICATE OF APPROVAL-AIR NUMBER 2023-7HUMVW 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Subject: 

JoAnne Butler 
November 20, 2011 9:05AM 
Michael Killeavy 
Re: Revised FRSA 

Ok ...• I agree absolutely on the terminal value ..• is there a call set up yet? 

Original Message 
From: Michael Killeavy 
Sent: Sunday, November 20, 2011 08:48 AM 
To: JoAnne Butler 
Subject: FW: Revised FRSA 

Here's the latest. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

-----Original Message-----
From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: Sun 20-Nov-11 12:42 AM 
To: Michael Killeavy; Michael Lyle 
Cc: Ivanoff, Paul; Smith, Elliot 
Subject: FW: Revised FRSA 

Here is the revised draft of the FSRA from Carl. He has filled in some of the bullets: $150 
million LC, approx $61 million in Equity Sunk Costs. For the damages calculation in Section 
4.2, he has added the request to include a bullet amount for the "deemed terminal value of 
the Facility at the end of the Term" ... maybe Greenfield and TCE have been comparing notes. 
This request I am going to tell Carl is just not on from our perspective. We are only going 
to pay the damages relating to foregone revenues under the cancelled ARCES Contract. The 
terminal value after the end of the 20 year term is just too speculative and could, in fact, 
be zero or a negative amount. 

Several of his changes look fine. Some I am going to discuss with him tomorrow morning, as 
they are either not needed or I don't agree with. I propose that we set up a call after i 
have spoken with Carl. 

Regards, Rocco 

-----Original Message-----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Saturday, November 19, 2011 11:38 PM 
To: Smith, Elliot; Sebastiane, Rocco 
Cc: Michael.Lyle@powerauthority.on.ca 
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Subject: RE: Revised FRSA 

Elliot and Rocco, Thanks for your draft of the FRSA sent earlier today. Attached is a revised 
draft, together with a blackline showing changes from the draft you sent. GSPC is looking at 
these changes at the same time and accordingly they are subject to GSPC's comments. I 
understand that we may should be receiving a form of release with the amount to be received 
from the OEFC in respect of the OEFC matter and a draft letter from the OPA to provide for 
the balance of the amount. 

Let me know what time you would like to speak tomorrow. 

Carl De Vuono 
McMillan LLP 
direct 416.3e7.4e55 I mobile 416.918.1e46 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7eee ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

From: Smith, Elliot [ESmith@osler.com) 
Sent: November 19, 2e11 1e:46 AM 
To: Carl De Vuono; Sebastiana, Rocco 
Cc: Michael.Lyle@powerauthority.on.ca 
Subject: Revised FRSA 

Carl, 
.Please find attached a revised draft of the Facility Relocation and Settlement Agreement, 
along with a blackline referencing the version you sent on November 17. If you have any 
questions, let us know. 

In the interest of time I am sending this to the OPA simultaneously and as such it remains 
subject to further comment by the OPA. 

Elliot 
[cid:imageee2.gif@e1CCA6A8.9e6e529e) 

Elliot Smith, P.Eng. 
Associate 

416.862.6435 

DIRECT 

416.862.6666 

FACSIMILE 

esmith@osler.com<mailto:esmith@osler.com> 
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Osler, Hoskin & Harcourt 
Box 50, 1 First Canadian 
Toronto, Ontario, Canada 

LLP 
Place 

M5X 188 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2011 6:22 .PM 
To: Sebastiana, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Please see fully signed agreement attached. 

Carl De Vuono 
Partner 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information·that 
is confidential and privileged. Any unauthorized disclosure,. copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Please consider the environment before printing this e-mail. 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2011 6:06 PM 
To: Carl De Vuono 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Carl, I have just been advised that the letter was being sent lawyer to lawyer. So, would 
you please send it to Greg for his execution. 

Thanks, Rocco 

From: Sebastiana, Rocco 
Sent: Friday, November 18, 2011 6:04 PM 
To: 'Carl De Vuono' 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

The letter has been signed and enclosed is a copy. I believe that it has been sent to GSPC 
also. Perhaps you can confirm that Greg has received it. 
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Thanks, Rocco 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2e11 G:ee PM 
To: Sebastiane, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Ok. Is the OPA sending the letter to GSPC for signature? 

Carl De Vuono 
Partner 
direct 4i6.3e7.4e55 I mobile 416.918.1e46 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7eee ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Please consider the environment before printing this e-mail. 

From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2e11 5:57 PM 
To: Carl De Vuono 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Yes, the media statement is the one that I sent you. It is my understanding that the media 
statement may be issued on Monday as opposed to today. 

Regards, Rocco 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2e11 5:36 PM 
To: Sebastiane, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

The letter is ok. I assume the media statement is the one you sent me a couple of minutes 
· ago. 

Please have the OPA sign and send the letter GSPC and GSPC will sign and send it back. 

Carl De Vuono 
Partner 
direct 416.3e7.4ess I mobile 416.918.1e46 carl.devuono@mcmillan.ca 
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Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended. recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Please consider the environment before printing this e-mail. 

From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2011 5:29 PM 
To: Carl De Vuono 
Cc: Michael Lyle (Michael.Lyle@powerauthority.on.ca); Smith, Elliot 
Subject: Agreement in Principle Letter 

Confidential and Without Prejudice 

Carl, 

We are ok with your changes to the letter with one minor change. We have also added a 
positive statement that the OPA will be issuing a media statement in connection with the 
letter. 

If you are ok with the letter then we will proceed to have the OPA sign it and send it over 
to Greenfield. 

Regards, Rocco 
[cid:image002.gif@01CCA6A8.90605290] 

Rocco Sebastiane 
Partner 

416.862.5859 

DIRECT 

416.862.6666 

FACSIMILE 

rsebastiano@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada MSX 188 
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******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et_soumis a des droits d'auteur. 
Il est interdit de l'utiliser ou dele divulguer sans autorisation. 

******************************************************************** 
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Aleksandar Kojic 

. From: 
Sent:. 
To: 
Subject: 

1000h Rocco and carl. 

Michael Killeavy . 
November 20, 2011 9:19 AM 
JoAnne Butler 
RE: Revised FRSA 

Michael Killeavy, LL.B., MBA, P. Eng .. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St .. West, Suit€ 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca. 

-----Original Message----
From: JoAnne Butler 
Sent: Sun 20-Nov-11 9:05 AM 
To: Michael Killeavy 
Subject: Re: Revised FRSA 

Ok .... I agree absolutely on the terminal value ••• is there a call set up yet? 

Original Message 
From: Michael Killeavy 
Sent: Sunday, November 20, 2011 08:48 AM 
To: JoAnne Butler 
Subject: FW: Revised FRSA 

Here's the latest. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

-----Original Message-----
From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: sun 20-Nov-11 12:42 AM 
To: Michael Killeavy; Michael Lyle 
Cc: Ivanoff, Paul; Smith, Elliot 
Subject: FW: Revised FRSA 
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Here is the revised draft of the FSRA from Carl. He has filled in some of the bullets: $150 
million LC, approx $61 million in Equity Sunk Costs. For the damages calculation in Section 
4.2, he has added the request to include a bullet amount for the '"deemed terminal value of 
the Facility at the end of the Term'" •.. maybe Greenfield and TCE have been comparing notes. 
This request I am going to tell Carl is just not on from our perspective. We are only going 
to pay the damages relating to foregone revenues under the cancelled ARCES Contract. The 
terminal value after the end of the 20 year term is just too speculative and could, in fact, 
be zero or a negative amount. 

Several of his changes look fine. Some I am going to discuss with him tomorrow morning, as 
they are either not needed or I don't agree with. I propose that we set up a call after i 
have spoken with Carl. 

Regards, Rocco 

-----Original Message-----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Saturday, November 19, 2011 11:38 PM 
To: Smith, Elliot; Sebastiana, Rocco 
Cc: Michael.Lyle@powerauthority.on.ca 
Subject: RE: Revised FRSA 

Elliot and Rocco, Thanks for your draft of the FRSA sent earlier today. Attached is a revised 
draft, together with a blackline showing changes from the draft you sent. GSPC is looking at 
these changes at the same time and accordingly they are subject to GSPC's comments. I 
understand that we may should be receiving a form of release with the amount to be received 
from the OEFC in respect of. the OEFC matter and a draft letter from the OPA to provide for 
the balance of the amount. 

Let me know what time you would like to speak tomorrow. 

Carl De Vuono 
McMillan LLP 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

From: Smith, Elliot [ESmith@osler.com] 
Sent: November 19, 2011 10:46 AM 
To: Carl De Vuono; Sebastiana, Rocco 
Cc: Michael.Lyle@powerauthority.on.ca 
Subject: Revised FRSA 

Carl, 
Please find attached a revised draft of the Facility Relocation and Settlement Agreement, 
along. with a blackline referencing the version you sent on November 17. If you have any 
questions, let us know. 

In the interest of time I am sending this to the OPA simultaneously and as such it remains 
subject to further comment by the OPA. 

z 



Elliot 
[cid:image002.gif@01CCA6A8.90605290] 

Elliot Smith, P.Eng. 
Associate 

416.862.6435 

DIRECT 

416.862.6666 

FACSIMILE 

esmith@osler.com<mailto:esmith@osler.com> 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada M5X 188 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2011 6:22 PM 
To: Sebastiana, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Please see fully signed agreement attached. 

Carl De Vuono 
Partner 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Please consider the environment before printing this e-mail. 
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From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2011 6:06 PM 
To: Carl De Vuono 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Carl, I have just been advised that the letter was being sent lawyer to lawyer. So, would 
you please send it to Greg for his execution. 

Thanks, Rocco 

From: Sebastiana, Rocco 
Sent: Friday, November 18, 2011 6:04 PM 
To: 'Carl De Vuono' 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

The letter has been signed and enclosed is a copy. I believe that it has been sent to GSPC 
also. Perhaps.you can confirm that Greg has received it. 

Thanks, Rocco 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2011 6:00 PM 
To: Sebastiana, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Ok. Is the OPA sending the letter to GSPC for signature? 

Carl De Vuono 
Partner 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Please consider the environment before printing this e-mail. 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2011 5:57 PM 
To: Carl De Vuono 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 
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Yes, the media statement is the one that I sent you. It is my understanding that the media 
statement may be issued on Monday as opposed to today. 

Regards, Rocco 

From: Carl De Vuono [mail to: Carl.DeVuono@mcmillan. ca] 
Sent: Friday, November 18, 2011 5:36 PM 
To: Sebastiane, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

The letter is ok. I assume the media statement is the one you sent me a couple of minutes 
ago. 

Please have the OPA sign and send the letter GSPC and GSPC will sign and send it back. 

Carl De Vuono 
Partner 
di.rect 416.307.4055 I mobile 416.918.1046 carl. devuono@mcmillan. ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Please consider the environment before printing this e-mail. 

From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2011 5:29 PM 
To: Carl De Vuono 
Cc: Michael Lyle (Michael.Lyle@powerauthority.on.ca); Smith, Elliot 
Subject: Agreement in Principle Letter 

Confidential and Without Prejudice 

Carl, 

We are ok with your changes to the letter with one minor change. We have also added a 
positive. statement that the OPA will be issuing a· media statement in connection with the 
letter. 

If you are ok with the letter then we will proceed to have the OPA sign it and send it over 
to Greenfield. 

Regards, Rocco 
[cid:image002.gif@01CCA6A8.90605290] 

Rocco Sebastiane 
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Partner 

416.862.5859 

DIRECT 

416.862.6666 

FACSIMILE 

rsebastiano@osler.com 

Osler, Hoskin & Harcourt 
Box 50, 1 First Canadian 
Toronto, Ontario, Canada 

LLP 
Place 

MSX 188 

[cid:image003.gif@01CCA6A8.90605290]<http://www.osler.com/> 

******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser ou dele divulguer sans autorisation. 

******************************************************************** 
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Aleksandar Kojic 

From:· 
Sent: 
To: 
Subject: 

JoAnne Butler 
November 20, 2011 9:57AM 
Michael Killeavy; Michael Lyle 
Re: Revised FRSA 

Ok, keep me posted ... I will be on my. way home shortly and can take a call in the car or even 
at home if it is late enough. They never did figure out our router so can only read over bb, 
however, in principle, I like where. you are headed with your comments. Terminal value is a 
show stopper for me. 

JCB 

Original Message 
From: Michael Killeavy 
Sent: Sunday, November 20, 2011 09:18 AM 
To: JoAnne Butler 
Subject: RE: Revised FRSA 

1000h Rocco and Carl. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

-----Original Message----
From: JoAnne Butler 
Sent: Sun 20-Nov-11 9:05 AM 
To: Michael Killeavy 
Subject: Re: Revised FRSA 

Ok .... I agree absolutely on the terminal value ... is there a call set up yet? 

Original Message ----
From: Michael Killeavy 
Sent: Sunday, November 20, 2011 08:48 AM 
To: JoAnne Butler 
Subject: FW: Revised FRSA 

Here's the latest. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
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416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

-----Original Message-----
From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Sun 20-Nov-11 12:42 AM 
To: Michael Killeavy; Michael Lyle 
Cc: Ivanoff, Paul; Smith, Elliot 
Subject: FW: Revised FRSA 

Here is the revised draft of the FSRA from Carl. He has filled in some of the bullets: $150 
million LC, approx $61 million in Equity Sunk Costs. For the damages calculation in Section 
4.2, he has added the request to include a bullet amount for the "'deemed terminal value of 
the Facility at the end of the Term"' ... maybe Greenfield and TCE have been comparing notes. 
This request I am going to tell Carl is just not on from our perspective. We are only going 
to pay the damages relating to foregone revenues under the cancelled ARCES Contract. The 
terminal value after the end of the 20 year term is just too speculative and could, in fact, 
be zero or a negative amount. 

Several of his changes look fine. Some I am going to discuss with him tomorrow morning, as 
they are either not needed or I don't agree with. I propose that we set up a call after i 
have spoken with Carl. 

Regards, Rocco 

-----Original Message-----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Saturday, November 19, 2011 11:38 PM 
To: Smith, Elliot; Sebastiana, Rocco 
Cc: Michael.Lyle@powerauthority.on.ca 
Subject: RE: Revised FRSA 

Elliot and Rocco, Thanks for your draft of. the FRSA sent earlier today. Attached is a revised 
draft, together with a blackline showing changes from the draft you sent. GSPC is looking at 
these changes at the same time and accordingly they are subject to GSPC's comments. I 
understand that we may should be receiving a form of release with the amount to be received 
from the OEFC in respect of the OEFC matter and a draft letter from the OPA to provide for 
the balance of the amount. 

Let me know what time you would like to speak tomorrow. 

Carl De Vuono 
McMillan LLP 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 
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From: Smith, Elliot [ESmith@osler.com] 
Sent: November 19, 2011 10:46 AM 
To: Carl De vuono; Sebastiana, Rocco 
Cc: Michael. Lyle@powerauthori ty. on. ca 
Subject: Revised FRSA 

Carl, 
Please find attached a revised draft of the Facility Relocation and Settlement Agreement, 
along with a blackline referencing the version you sent on November 17. If you have any 
questions, let us know. 

In the interest of time I am sending this to the OPA simultaneously and as such it remains 
subject to further comment by the OPA. 

Elliot 
[cid:image002.gif@01CCA6A8.90605290] 

Elliot Smith, P.Eng. 
Associate 

416.862.6435 

DIRECT 

416.862.6666 

FACSIMILE 

esmith@osler.com<mailto:esmith@osler.com> 

Osler, .Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada M5X 188 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2011 6:22 PM 
To: Sebastiana, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Please see fully signed agreement attached. 

Carl De Vuono 
Partner 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 
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CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Please consider the environment before printing this e-mail. 

From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2811 6:86 PM 
To: Carl De Vuono 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Carl, I·have just been advised that the letter was being sent lawyer to lawyer. So, would 
you please send it to Greg for his execution. 

Thanks, Rocco 

From: Sebastiane, Rocco 
Sent: Friday, November 18, 2811 6:84 PM 
To: ·carl De Vuono' 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

The letter has been signed and enclosed is a copy. I believe that it has been sent to GSPC 
also. Perhaps you can confirm that Greg has received it. 

Thanks, Rocco 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca) 
Sent: Friday, November 18, 2811 6:88 PM 
To: Sebastiane, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Ok. Is the OPA sending the letter to GSPC for signature? 

Carl De Vuono 
Partner 
direct 416.387.4855 I mobile 416.918.1846 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7888 ext;2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attach.ments, may contain information that 
is confidential and privileged. Any·unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 
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Please consider the environment before printing this e-mail. 

From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 21311 5:57 PM 
To: Carl De Vuono 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Yes, the media statement is the one that I sent you. It is my understanding that the media 
statement may be issued on Monday as opposed to today. 

Regards, Rocco 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 21311 5:36 PM 
To: Sebastiane, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

The letter is ok. I assume the media statement is the one you sent me a couple of minutes 
ago. 

Please have the opA sign and send the letter GSPC and GSPC will sign and send it back. 

Carl De Vuono 
Partner 
direct 416.3137.41355 I mobile 416.918.11346 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7131313 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, ple.ase notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Please consider the environment before printing this e-mail. 

From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 21311 5:29 PM 
To: Carl De Vuono 
Cc: Michael Lyle (Michael.Lyle@powerauthority.on.ca); Smith, Elliot 
Subject: Agreement in Principle Letter 

Confidential and Without Prejudice 

Carl, 
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We are ok with your changes to the letter with one minor change. We have also added a 
positive statement that the OPA will be issuing a media statement in connection with the 
letter. 

If you are ok with the letter then we will proceed to have the OPA sign it and send it over 
to Greenfield. 

Regards, Rocco 
[cid:image002.gif@01CCA6A8.90605290] 

Rocco Sebastiane 
Partner 

416.862.5859 

DIRECT 

416.862.6666 

FACSIMILE 

rsebastiano@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada MSX 1B8 

[cid:imageee3.gif@01CCA6A8.90605290]<http://www.osler.com/> 

******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser ou dele divulguer sans autorisation. 

******************************************************************** 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Subject: 

10-4 

Michael Killeavy 
November 20, 2011 9:58AM 
JoAnne Butler 
Re: Revised FRSA 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message 
From: JoAnne Butler 
Sent: Sunday, November 20, 2011 09:57 AM 
To: Michael Killeavy; Michael Lyle 
Subject: Re: Revised FRSA 

Ok, keep me posted ... I will be on my way home shortly and can take a call in the car or even 
at home if it is late enough. They never did figure out our router so can only read over bb, 
however, in principle, I like where you are headed with your comments. Terminal value is a 
show stopper for me. 

JCB 

Original Message 
From: Michael Killea~y 
Sent: Sunday, November 20, 2011 09:18 AM 
To: JoAnne Butler 
Subject: RE: Revised FRSA 

1000h Rocco and Carl. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

-----Original Message-----
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From: JoAnne Butler 
Sent: Sun 20-Nov-11 9:05 AM 
To: Michael Killeavy 
Subject: Re: Revised FRSA 

Ok ...• I agree absolutely on the terminal value ... is there a call set up yet? 

Original Message 
From: Michael Killeavy 
Sent: Sunday, November 20, 2011 08:48 AM 
To: JoAnne Butler 
Subject: FW: Revised FRSA 

Here's the latest. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

-----Original Message-----
From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: Sun 20-Nov-11 12:42 AM 
To: Michael Killeavy; Michael Lyle 
Cc: Ivanoff, Paul; Smith, Elliot 
Subject: FW: Revised FRSA 

Here is the revised draft of the FSRA from Carl. He has filled in some of the bullets: $150 
million LC, approx $61 million in Equity Sunk Costs. For the damages calculation in Section 
4.2, he has added the request to include a bullet amount for the "deemed terminal value of 
the Facility at the end of. the Term" ••• ·maybe Greenfield and TCE have been comparing notes. 
This request I am going to tell Carl is just not on from our perspective. We are only going 
to pay the damages relating to foregone revenues under the cancelled ARCES Contract. The 
terminal value after the end of the 20 year term is just too speculative and could, in fact, 
be zero or a negative amount. 

Several of his changes look fine. Some I am going to discuss with him tomorrow morning, as 
they are either not needed or I don't agree with. I propose that we set up a call after i 
have spoken with Carl. 

Regards, Rocco 

-----Original Message-----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Saturday, November 19, 2011 11:38 PM 
To: Smith, Elliot; Sebastiane, Rocco 
Cc: Michael.Lyle@powerauthority.on.ca 
Subject: RE: Revised FRSA 
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Elliot and Rocco, Thanks for your draft of the FRSA sent earlier today. Attached is a revised 
draft, together with a blackline showing changes from the draft you sent. GSPC is looking at 
these changes at the same time and accordingly they are subject to GSPC's comments. I 
understand that we may should be receiving a form of release with the amount to be received 
from the OEFC in respect of the OEFC matter and a draft letter from the OPA to provide for 
the balance of the amount. 

Let me know what time you would like to speak tomorrow. 

Carl De Vuono 
McMillan LLP 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

From: Smith, Elliot [ESmith@osler.com] 
Sent: November 19, 2011 10:46 AM 
To: Carl De Vuono; Sebastiana, Rocco 
Cc: Michael.Lyle@powerauthority.on.ca 
Subject: Revised FRSA 

Carl, 
Please find attached a revised draft of the Facility Relocation and Settlement Agreement, 
along with a blackline referencing the version you sent on November 17. If you have any 
questions, let us know. 

In the interest of time I am sending this to the OPA simultaneously and as such it remains 
subject to further comment by the OPA. 

Elliot 
[cid:image002.gif@01CCA6A8.90605290] 

Elliot Smith, P.Eng. 
Associate 

416.862.6435 

DIRECT 

416.862.6666 

FACSIMILE 

esmith@osler.com<mailto:esmith@osler.com> 
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Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada M5X 188 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2011 6:22 PM 
To: Sebastiane, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Please see fully signed agreement attached. 

Carl De Vuono 
Partner 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.86S.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Please consider the environment before printing this e-mail. 

From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2011 6:06 PM 
To: Carl De Vuono 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Carl, I have just been advised that the letter was being sent lawyer to lawyer. So, would 
you please send it to Greg for his execution. 

Thanks, Rocco 

From: Sebastiane, Rocco 
Sent: Friday, November 18, 2011 6:04 PM 
To: 'Carl De Vuono' 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

The letter has been signed and enclosed is a copy. I believe that it has been sent to GSPC 
also. Perhaps you can confirm that Greg has received it. 

Thanks, Rocco 
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From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2811 6:88 PM 
To: Sebastiane, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Ok. Is the OPA sending the letter to GSPC for. signature.? 

Car 1 De Vuono 
Partner 
direct 416.387.4855 I mobile 416.918.1846 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7888 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Please consider the environment before printing this e-mail. 

From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2811.5:57 PM 
To: Carl De Vuono" 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Yes, the media statement is the one that I sent you. It is my understanding that the media 
statement may be issued on Monday as opposed to today. 

Regards, Rocco 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2811 5:36 PM 
To: Sebastiane, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement.in Principle Letter 

The letter is ok. I assume the media statement is the one you sent me a couple of minutes 
ago. 

Please have the OPA sign and send the letter GSPC and GSPC will sign and send it back. 

Carl De Vuono 
Partner 
direct 416.387.4855 I mobile 416.918.1846 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7888 ext.2311 I nadia.malleye@mcmillan.ca 
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CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the·intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Please consider the environment before printing this e-mail. 

From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2e11 5:29 PM 
To: Carl De Vuono 
Cc: Michael Lyle (Michael.Lyle@powerauthority.on.ca); Smith, Elliot 
Subject: Agreement in Principle Letter 

Confidential and Without Prejudice 

Carl, 

We are ok with your changes to the letter with one minor change. 
positive statement that the OPA will be issuing a media statement 
letter. 

We have also added a 
in connection with the 

If you are ok with the letter then we will proceed to have the OPA sign it and send it over 
to Greenfield. 

Regards, Rocco 
[cid:imageee2.gif@e1CCA6A8.9e6e529e] 

Rocco Sebastiane 
Partner 

416.862.5859 

DIRECT 

416.862.6666 

FACSIMILE 

rsebastiano@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 5e, 1 First Canadian Place 
Toronto, Ontario, Canada M5X 188 

[cid:imageee3.gif@e1CCA6A8.9e6e529e]<http://www.osler.com/> 
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******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser ou dele divulguer sans autorisation. 

******************************************************************** 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Subject: 

Michael Killeavy 
November 20, 2011 10:19 AM 
abirchenough@cogeco.ca 
FW: Revised FRSA 

Attachments: Blackliile Facility Relocation and Settlemen!Agreement November 19 2011.pdf; Facility 
Relocation Agreement and Settlement Agreement McMillan Comments November 19 
2011.doc 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
128 Adelaide St. West, Suite 1688 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6871 (fax) 
416-528-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

-----Original Message--~--
From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Sun 28-Nov-11 12:42 AM 
To: Michael Killeavy; Michael Lyle 
Cc: Ivanoff, Paul; Smith, Elliot 
Subject: FW: Revised FRSA 

Here is the revised draft of the FSRA from Carl. He has filled in some of the bullets: $1S0 
million LC, approx $61 million in Equity Sunk Costs. For the damages calculation in Section 
4.2, he has added the request to include a bullet amount for the "deemed terminal value of 
the Facility at the end of the Term" ... maybe Greenfield and TCE have been comparing notes. 
This request I am going to tell Carl is just not on from our perspective. We are only going 
to pay the damages relating to foregone revenues under the cancelled ARCES Contract. The 
terminal value after the end of the 20 year term is just too speculative and could, in fact, 
be zero or a negative amount. 

Several of his changes look fine. Some I am going to discuss with him tomorrow morning, as 
they are either not needed or I don't agree with. I propose that we set up a call after i 
have spoken with Carl. 

Regards, Rocco 

-----Original Message-----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Saturday, November 19, 2011 11:38 PM 
To: Smith, Elliot; Sebastiana, Rocco 
Cc: Michael.Lyle@powerauthority.on.ca 
Subject: RE: Revised FRSA 

Elliot and Rocco, Thanks for your draft of the FRSA sent earlier today. Attached is a revised 
draft, together with a blackline showing changes from the draft you sent. GSPC is looking at 
these changes at the same·time and accordingly they are subject to GSPC' s comments. I 
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understand that we may should be rece~v~ng a form of release with the amount to be received 
from the OEFC in respect of the OEFC matter and a draft letter from the OPA to provide for 
the balance of the amount. 

Let me know what time you would like to speak tomorrow. 

Carl De Vuono 
McMillan LLP 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email .and any copies immediately. 

From: Smith, Elliot [ESmith@osler.com] 
Sent: November 19, 2011 10:46 AM 
To: Carl De Vuono; Sebastiana, Rocco 
Cc: Michael.Lyle@powerauthority.on.ca 
Subject: Revised FRSA 

Carl, 
Please find attached a revised draft of the Facility Relocation and Settlement Agreement, 
along with a blackline referencing the version you sent on November 17. If you have any 
questions, let us know. 

In.the interest of time I am sending this to the OPA simultaneously and as such it remains 
subject to further comment by the OPA. 

Elliot 
[cid:image002.gif@01CCA6A8.90605290] 

Elliot Smith, P.Eng. 
Associate 

416.862.6435 

DIRECT 

416.862.6666 

FACSIMILE 

esmith@osler.com<mailto:esmith@osler.com> 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada M5X 1B8 
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From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2011 6:22 PM 
To: Sebastiana, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca. 
Subject: RE: Agreement in Principle Letter 

Please see fully signed agreement attached. 

Carl De Vuono 
Partner 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

·CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Please consider the environment before printing this e-mail. 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2011 6:06 PM 
To: Carl De Vuono 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Carl, I have just been advised that the letter was being sent lawyer to lawyer. So, would 
you please send it to Greg for his execution. 

Thanks, Rocco 

From: Sebastiana, Rocco 
·- _Sent: .cF t"iday., .. November ... 18, .2011 .6: 04. J>M ·-· 

.To: '.Cal"l-De-Vuono'-·--- - . ·--- ---·- ------
Cc: smith, Elliot; MichaeL Lyle@powerauthori ty. orL ca 
Subject: RE: Agreement in Principle Letter 

The letter has been signed and enclosed is a copy. I believe that it has been sent to GSPC 
also. Perhaps you can confirm that Greg has received it. 

Thanks, Rocco 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2011 6:00 PM 
To: Sebastiana, Rocco 
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Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE:.Agreement in Principle Letter 

Ok. Is the OPA sending the letter to GSPC for signature? 

Carl De Vuono 
Partner 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Please consider the environment before printing this e-mail. 

From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2011 5:57 PM 
To: Carl De Vuono 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Yes, the media statement is the one that I sent you. It is my understanding that the media 
statement may be issued on Monday as opposed to today. 

Regards, Rocco 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2011 5:36 PM 
To: Sebastiane, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

The letter is ok. I assume the media statement is the one you sent me a couple of minutes 
ago. 

Please have the OPA sign and send the letter GSPC and GSPC will sign and send it back. 

Carl De Vuono 
Partner 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 
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CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
· is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 

prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Please consider the environment before printing this e-mail. 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2611 5:29 PM 
To: Carl De Vuono 
Cc: Michael Lyle (Michael. Lyle@powerauthority. on. ca); Smith, Elliot 
Subject:·Agreement in Principle Letter 

Confidential and Without Prejudice 

Carl, 

we.are ok with your changes to the letter with one minor change. 
positive statement that the OPA will be issuing a media statement 
letter. 

We have also added a 
in connection with the 

If you are ok with the letter then we will proceed to have the OPA sign it and send it over 
to Greenfield. 

Regards, Rocco 
[cid:image002.gif@01CCA6A8.96665290] 

Rocco Sebastiana 
Partner 

416.862.5859 

DIRECT 

416.862.6666 

FACSIMILE 

.-r-S.ebastiano@oslel'..com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada MSX 188 

[cid:image003.gif@01CCA6A8.96605296]<http://www.osler.com/> 
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******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit. de l'utiliser ou de le divulguer sans autorisation. 

******************************************************************** 
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Aleksandar Kojic 

From: 
Sent:. 
To: 
Subject: 

Michael Killeavy 
November20, 201110:19 AM 
abirchenough@cogeco.ca 
FW: Revised FRSA 

Attachments: Blackline Facility Relocation and Settlement Agreement November 19 2011.pdf; Facility 
Relocation Agreement and Settlement Agreement McMillan Comments November 19 
2011.doc 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

-----Original Message-----
From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Sun 20-Nov-11 12:42 AM 
To: Michael Killeavy; Michael Lyle 
Cc: Ivanoff, Paul; Smith, Elliot 
Subject: FW: Revised FRSA 

Here is the revised draft of the FSRA from Carl. He has filled in some of the bullets: $150 
million LC, approx $61 million in Equity Sunk Costs. For the damages calculation in Section 
4.2, he has added the request to include a bullet amount for the "deemed terminal value of 
the Facility at the end of the Term". . . maybe Greenfield 'and TCE have been comparing notes. 
This request I am going to tell Carl is just not on from our perspective. We are only going 
to pay the damages relating to foregone revenues under the cancelled ARCES Contract. The 
terminal value after the end of the 20 year term is just too speculative and could, in fact, 
be zero or a negative amount. 

Several of his changes look fine. Some I am going to discuss with him tomorrow morning, as 
they are either not needed or I don't agree with. I propose that we set up a call after i 
have spoken with Carl. 

-.-Regard~, _f{oc;co_ 

----"Original Message-----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Saturday, November 19, 2011 11:38 PM 
To: Smith, Elliot; Sebastiana, Rocco 
Cc: Michael.Lyle@powerauthority.on.ca 
Subject: RE: Revised FRSA 

Elliot and Rocco, Thanks for your draft of the FRSA sent earlier today. Attached is a revised 
draft, together with a blackline showing changes from the draft you sent. GSPC is looking at 
these changes at the same time and accordingl¥ they are subject to GSPC's comments. I 
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understand that we may should be rece1v1ng a form of release with the amount to be received 
from the OEFC in respect of the OEFC matter and a draft letter from the OPA to provide for 
the balance of the amount. 

Let me know what time you would like to speak tomorrow. 

Carl De Vuono 
McMillan LLP 
direct 416.307.40SS I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.86S.7eee ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone .call and permanently delete this email and any copies immediately. 

From: Smith, Elliot [ESmith@osler.com] 
Sent: November 19, 2011 10:46 AM 
To: Carl De Vuono; Sebastiano, Rocco 
Cc: Michael.Lyle@powerauthority.on.ca 
Subject: Revised FRSA · 

Carl, 
Please find attached a revised draft of the Facility Relocation and Settlement Agreement, 
along with a blackline referencing the version you sent on November 17. If you have any 
questions, let us know. 

In the interest of time I am sending this to the OPA simultaneously and as such it remains 
subject to further comment by the OPA. 

Elliot 
[cid:imageee2.gif@01CCA6A8.9060S290] 

Elliot Smith, P.Eng. 
Associate 

416.862.643S 

DIRECT 

416.862.6666 

FACSIMILE 

esmith@osler.com<mailto:esmith@osler.com> 

Osler, Hoskin & Harcourt LLP 
Box sa, 1 First Canadian Place 
Toronto, Ontario, Canada MSX 1B8 
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From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2011 6:22 PM 
To: Sebastiana, Rocco 

. Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Please see fully signed agreement attached. 

Carl De Vuono 
Partner 
direct 416.3e7.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Please consider the environment before printing this e-mail. 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2011 6:e6 PM 
To: Carl De Vuono 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Carl, I have just been advised that the letter was being sent lawyer to lawyer. So, would 
you please send it to Greg for his execution. 

Thanks, Rocco 

From: Sebastiana, Rocco 
-·.-Sent :.-Eridayc, .:No\lemberJ8.,c..20.11-6.:.B4 .. .f>M. ---··-·- ---·-··-·· ·-· 

:ro :- 'Carl--De--Vuono'-·--- -·- ... -··· -·-------
Cc: smith, Elliot; Michael:lyle@powerauthority .on. ca 
Subject: RE: Agreement in Principle Letter 

The letter has been signed and enclosed is a copy. I believe that it has been sent to GSPC 
also. Perhaps you can confirm that Greg has received it. 

Thanks, Rocco 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2011 6:00 PM 
To: Sebastiana, Rocco 
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Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Ok. Is the OPA sending the letter to GSPC for signature? 

Carl De Vuono 
Partner 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Please consider the environment before printing this e-mail. 

From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2011 5:57 PM 
To: Carl De Vuono 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Yes, the media statement is the one that I sent you. It is my understanding that the media 
statement may be issued on Monday as opposed to today. 

Regards, Rocco 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2011 5:36 PM 
To: Sebastiane, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

The letter is ok. I assume the media statement is the one you sent me a couple of minutes 
ago. 

Please have the OPA sign and send the letter GSPC and. GSPC will sign and send it back. 

Carl De Vuono 
Partner 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 
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CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this· email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email .and any copies immediately. 

Please consider the environment before printing this e-mail. 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2011 S:29 PM 
To: Carl De Vuono 
Cc: Michael Lyle (Michael.Lyle@powerauthority.on.ca); Smith, Elliot 
Subject: Agreement in Principle Letter 

Confidential and Without Prejudice 

Carl, 

We are ok with your changes to the letter with one minor change. We have also added a 
positive statement that the OPA will be issuing a media statement in connection with the 
letter. 

If you are ok with the letter then we will proceed to have the OPA sign it and send it over 
to Greenfield. 

Regards, Rocco 
[cid:image002.gif@01CCA6A8.90605290] 

Rocco Sebastiana 
Partner 

416.862.5859 

DIRECT 

416.862.6666 

FACSIMILE 

--·P.sebacst-iano@esleP...eem 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada M5X 188 

[cid:image003.gif@01CCA6A8.90605290]<http://www.osler.com/> 
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******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use ·ar disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser au dele divulguer sans autorisation. 

******************************************************************** 
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DRAFTDOCUMENTCONFIDENTML 
AND WITHOUT PREJUDICE 

.DRAFT: OSLERMcMILLAN COMMENTS 
NOVEMBER 19, 2011 

FACILITY RELOCATION AND SETTLEMENT AGREEMENT . 

. This.FacilityRelocation and Settlement Agreement (the ;.Agreement") is dated as 
of the • day of November, 2011 . (the·. ;.Effective Date") betwc;:en Greenfield South Power 
Corporation (;.Greenfield") and the Ontario Power .Authority (the aoPA'.'). Greenfield and the 
OPA are each referred to as a ;.Party" and collectively as the ;.Parties". 

WHEREAS the OP A and Greenfield executed a Clean Energy Supply Contract · 
dated as of the 12th day ofApril, 2005 and amended and restated as of the 16th day of March, 
2009 (the aARCES Contract"); 

AND WHEREAS in response to the local community's concerns about the 
Greenfield South Generating Station, the Government of Ontario committed to relocate the 
Facility; 

AND WHEREAS Greenfield has, as a result of the commitment of the 
Government of Ontario to relocate the Facility and at the request of the OPA, agreed to stop 
construction work on the Facility and the OP A and Greenfield have agreed to relocate the 
Facility, all on the terms and conditions set forth in this Agreement; 

NOW THEREFORE, in consideration of the mutual agreements set forth herein 
and other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, and intending to be legally bound, the Parties agree as follows: 

1.1 Definitions 

ARTICLE1 
INTERPRETATION 

In addition to the terms defined elsewhere herein, the following capitalized terms shall have the 
meanings stated below when used in this Agreement: 

"Affiliate" of a Person means any Person that Controls, is Controlled by, or is u'nder common 
Control with, that Person. 

;.Amended ARCES" has the meaning given to that term in Section 2.~?_. 

;.Arm's Length" means, with respect to two or more Persons, that such Persons are not related 

;.Business Day" means a day, other than a Saturday or Sunday or statutory holiday· in the 
Province of Ontario or any other day on which banking institutions in Toronto, Ontario are not 
open for the transaction of business. 

:.confidential Information" means this Agreement, any prior drafts of this Agreement and 
correspondence related to this Agreement, any arbitration pursuant to this Agreement (including, 
without limitation, the proceedings, written materials and any decision) and all information that 
has been identified as confidential and which is furnished or disclosed by the Disclosing Party 

LEGAL_l:22077989.8 
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and its Representatives to the Receiving Party and its Representatives in connection with this 
Agreement, whether before or after its execution, including all new information derived at any 
time from any such confidential information, but excluding: (i) publicly-available information, 
unless made public by the Receiving Party or its Representatives in a manner not permitted by 
this Agreement; (ii) information already known to the Receiving Party prior to being furnished 
by the Disclosing Party; and (iii) information disclosed to the Receiving Party from a source 
other than the Disclosing Party or its Representatives, if such source is not subject to any 
agreement with the Disclosing Party prohibiting such disclosure to the Receiving Party; and (iv) 
information that is independently developed by the Receiving Party. 

"Contractor" means any Person engaged to perform work on the Facility. 

"Control" means, with respect to any Person at any time, (i) holding, whether directly or 
indirectly, as owner or other beneficiary, other than solely as the beneficiary of an unrealized 
security interest, securities or ownership interests of that Person carrying votes or ownership 
interests sufficient to elect or appoint fifty percent (50%) or more of the individuals who are 
responsible for the supervision or management of that Person, or (ii) the exercise of de facto 
control of that Person, whether direct or indirect and whether through the ownership of securities 
or ownership interests, by contract or trust or otherwise, provided that where such Person is a 
non-share capital corporation, in respect of which the majority ofthe members of the board of 
directors are appointed by the Lieutenant Governor in Council or a member of the Executive 
Council of Ontario, such Person shall be considered to be Controlled by the Government of 
Ontario. 

"Credit Facility" means any loans, notes, bonds, letter of credit facilities, or debentures or other 
indebtedness, liabilities or obligations, for the financing of the Facility, which include a charge, 
mortgage, pledge, security interest, assignment, sublease, deed of trust or similar instrument with 
respect to all or any part of the Supplier's Interest granted by Greenfield that is security for any 
indebtedness, .liability or obligation of Greenfield, together with any amendment, change, 
supplement, restatement, extension, renewal or modification thereof. 

"Disclosing. Pai;ty", with respect to Confidential Information, is the Party providing or 
disclosing such Confidential Information and may be the OPA or Greenfield, as applicable. 

"Facility" means the natural gas fuelled combined cycle generating facility being constructed at 
2315 Loreland Avenue, Mississauga, ON, L4X 2A6, commonly known as Greenfield South 
Generating Station. 

"Facility Equipment" means any materials, products, equipment, machinery, components or 
apparatus which does or will form part of the Facility. 

"Government of Ontario" means Her Majesty the Queen in right of Ontario. 

"Governmental Authority" means any federal, provincial, or municipal government, parliament 
or legislature, or any regulatory authority, agency, tribunal, commission, board or department of 
any such government, parliament or legislature, or any court or other law, regulation or rule
making entity, having jurisdiction in the relevant circumstances, including the Government of 
Ontario, the Independent Electricity System Operator, the Ontario Energy Board, the Electrical 
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Safety Authority, and any Person acting under the authority of any Governmental Authority, but 
excluding the Ontario Power Authority. 

"Greenfield Holdco" means Greenfield · South Holdco Corp.. the parent corporation of 
Greenfield. 

"HRSG" means the heat recovery steam generator for the Facility. 

"Independent Engineer" means L!Lan engineer who has been selected by the OP A and is 
acceptable to Greenfield, that is: · 

(i) a professional engineer duly qualified and licensed to practice engineering in the 
Province of Ontario; and 

(ii) employed by an independent engineering frrm which holds a certificate of 
authorization issued by the Professional Engineers Ontario that is not affiliated 
with or directly or indirectly Controlled by Greenfield or the OPA and that does 

·not have a vested interest in the design, engineering, procurement, construction, 
testing, and/or operation of the Facility.- !NTD: Can we identify the IE· now? 
Can the OP A please suggest two or three names acceptable to them and 
Greenfield will choose one.] 

"Losses" means, any and all loss, liability,. cost, claim, interest, fme, penalty, assessment, 
damages available at law or in equity, expense, including the costs and expenses of any action, 
application, claim, complaint, suit, proceeding, demand, assessment, judgement, settlement or 
compromise relating thereto (including the costs, fees and expenses of legal counsel on a 
substantial indemnity basis). 

"Person" means a natural person, firm, trust, partnership, limited partnership, co-mpany or 
corporation (with or without share capital), joint venture, sole proprietorship, Governmental 
Authority or other entity of any kind. 

"Receiving Party", with respect to Confidential Information, is the Party or Parties receiving 
Confidential Information and may be OP A or Greenfield, as applicable. 

"Relocated Equipment" has the meaning given to that term in Section 2.l(a). 

"Relocated Facility" has the meaning given to that term in Section 2.6.2_. 

-~- ""~--"RepreS"enta:nves'Lmelills--a~Party''s--aiiectors; officers,- em!Jloyees;'-auditors~, ~consultants--" - - - -------- ----
~-~ -~ -- (mchiamgecon:omiC-an:aJegaL aovisors);contracfors an:a agents and those of itS Affilia'tes_ana, _in --. 

the case of the OPA, shall include the Government of Ontario and any corporation owned or 
Controlled by the Government of Ontario, and their respective directors, officers, employees, 
auditors, consultants (including economic and legal advisors), contractors and agents. 

"Secured Lender" has the meaning given to that term in the ARCES Contract. 

"Secured Lender's Security Agreement" has the meaning given to that term in the ARCES 
Contract. 
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"Site" means the location of the Facility and includes laydown lands in the vicinity of the 
Facility, if any. 

"Supplier" means any Person engaged to supply Facility Equipment. 

"S11-pplier's Interest" means the right, title and interest of Greenfield in or to the Facility and the 
ARCES Contract, or any benefit or advantage of any of the foregoing. 

1.2 Exhibits 

The following Exhibits are attached to and form part of this Agreement: 

Exhibit A 
ExhibitB 

Form oflrrevocable Standby Letter of Credit 
Copy of Certificate of Approval-Air number 2023-7HUMVW 

1.3 Headings 

The inclusion of headings in this Agreement are for convenience of reference only and shall not 
affect the construction or interpretation of this Agreement. 

1.4 Gender and Number 

In this Agreement, unless the context otherwise requires, words importing the singular include 
the plural and vice versa and words importing gender include all genders. 

1.5 Currency 

Except where otherwise expressly provided, all amounts in this Agreement are stated, and shall 
be paid, in Canadian dollars and cents. 

1.6 Entire Agreement 

This Agreement constitutes the entire agreement between the Parties pertaining to the subject 
matter of this Agreement. There are no warranties, conditions, or representations ·(inchiding any 
that may be implied by statute) and there are no agreements in connection with the subject matter 
of this Agreement except as specifically set forth or referred to in this Agreement. No reliance is 
placed on any warranty, representation, opinion, advice or assertion of fact made by a Party to 
this Agreement, or its directors, officers, employees or agents, to the other Party to this 
Agreement or its directors, officers, employees or agents, except to the extent that the same has 
been reduced to writing and included as a term of this Agreement. 

1.7 Waiver, Amendment 

Except as expressly provided in this Agreement, no amendment or waiver of any provision of 
this Agreement shall be binding unless executed in writing by the Party to be bound thereby. No 
waiver of any provision of this Agreement shall constitute a waiver of any other provision nor 
shall any waiver of any provision of this Agreement constitute a continuing waiver or operate as 
a waiver of; or estoppel with respect to, any subsequent failure to comply unless otherwise 
expressly provided. 
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1.8 Governing Law 

This Agreement shal!J?e governed by and construed in accordance with the laws of the Province 
of Ontario and the laws. of Canada applicable therein. 

1.9 Preparation of Agreement 

Notwithstanding the fact that this Agreement was drafted by the OPA's legal and other 
professional advisors, the Parties acknowledge and agree that any doubt or ambiguity in the 
meaning, application or enforceability of any term or provision of this Agreement shall not be 
construed or interpreted against the OPA or in favour of Greenfield when interpreting such term 
or provision, by virtue of such fact. 

1.10 Severability of Clauses 

If, in any jurisdiction, any provision of this Agreement or its application to any Party or 
circumstance is restricted, prohibited or unenf~rceable, the provision shall, as to that jurisdiction, 
be ineffective only to the extent of the restriction, prohibition or unenforceability without 
invalidating the remaining provisions of this Agreement and without affecting its application to 
other Parties or circumstances. 

ARTICLE2 
COVENANTS 

2.1 · Cessation of Construction 

(a) Greenfield shall forthwith cease construction of the Facility and any part thereof 
and shall cause all of its Contractors to cease any work at the Facility and to fully 
demobilize from the Site, other than any activities that may be reasonably 
necessary in the circumstances to bring such work to a conclusion. Greenfield 
shall also cause the Suppliers to cease manufacturing the Facility Equipment, 
except for the gas turbine, the HRSG, the transformers, and the pumps fand the 
other material and Eguipment that has been contracted for and which will be 
useable at the Relocated Facility and which is listed on Schedule 2,1 (a) 

,~ (collectively, the "Relocated Equipment"). Suppliers may contiime to 
manufacture and supply the Relocated Equipment and Greenfield shall continue ro to perform its payment and other obligations under the contracts relating to the 

· manufacture and supply of the Relocated Equipment. Greenfield shall not permit 
H --·---·---·--. any ofthe_Eacility Equipmentto_be .delhrered.to the_Site .. Greenfieldshall arrange -·-=r:J --· . fur .s_gjtabj_~: __ stor.agefQr_ih.e_B..!::lQY.<!te.d . .EmJi!'ment .Jlli completed _ll!l_d_ all_ cQ.st~ fqr 

.. the completion cofcmanufacture·andcsupply:transportaiion, insunmce and storage 
of the Relocated Equipment shall be dealt with in. accordance with Section 2.2. 
[NTD: Reimbursement has been deleted frem this )3aragra)3h as it is already 
eevered in Seetien l.l whieh addresses the eests ef eemiJiying with Seetien 
l.JEa).j 

(b) Notwithstanding Section 2.l(a), Greenfield shall, or shall cause a Contractor to (i) 
maintain safety and security of the Site consistent with the standards to which 
safety and security of the Site was maintained prior to the Effective Date, (ii) 
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fulfill all applicable obligations under the Occupational Health and Safety Act 
(Ontario), and (iii) maintain insurance coverage in accordance with Section 2.10 
of the ARCES Contract, with the costs of maintaining such safety and security 
and the costs of such insurance to be included in the costs provided for in Section 
2.2(a). 

Within thirty (30) days after the E:!Ieeti>;e Datedate that the Equity Sunk Costs 
have been paid, Greenfield shall apply for a review of Certificate of Approval-Air 
number 2023-7HUMVW (a copy of which is attached as Exhibit B) pursuant to 
section 20.4(1) of the Environmental Protection Act (Ontario) and request that 
such approval be revoked without the issuance of a new Certificate of Approval
Air for the Facility, and, to the extent permitted, Greenfield shall request that 
consideration of the application be expedited. 

Greenfield shall not at any time (i) reapply for an environmental compliance 
approval for the Facility or for any other electricity generation facility at the Site, 
or (ii) recommence any construction activity in connection with the Facility at the 
Site. 

2.2 Payment of Costs 

(a) The OPA shall be responsible fur and shall reimburse Greenfield for: (i) all costs 
(including cancellation and similar fees and costs) incurred by Greenfield or for 
which Greenfield is or may become liable in complying with the obligations of 
Greenfield set out in Section 2.l(a) and Section 2.l(b), and (ii) all costs incurred 
by Greenfield in connection with the development and construction of the Facility 
prior to the Effective Date and becoming due on or after the Effective Date, which 
have not been advanced, drawn, or committed by Secured Lenders to be advanced 
or drawn, on any Credit Facility. fNTil: We weuld nermaily ell:f!eet that all 
eests ef Affiliates weuld i1ew l!ael< te, Greenfield, whe weuld thee f!ass the 
east ee te the OP,.,, se we de eat uederstaed the Reed te ieelude ,.,ffiliates ie 
this f!Fevisiee.j 

(b) 
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Greenfield shall provide an Independent Engineer with a detailed list of all costs 
incurred by Greenfield up to the Effective Date in connection with the design, 
development, permitting and construction of the Facility, including without 
limitation in respect of engineering, design, permitting, letter of credit interest and 
other development costs excluding any such costs which have been paid for or 
reimbursed by drayvs or advances from any Credit Facility, (the ''Equity Sunk 
Costs"), along with such documentation as is reasonably required by the 
Independent Engineer to substantiate such Equity Sunk Costs and confirm that 
such costs have not been paid for or reimbursed by draws or advances from any 
Credit Facility. The Equity Sunk Costs shall include the costs set out on Schedule 
2.2(b). !NTD: Schedule 2.2{b) will be provided by Greenfield. It will 
document details {hours spent and description of services) of engineering and 
other services provided by Eastern Power Limited in connection with the 
design and development of the Facilitv, totalling approximately $35 million. 
The balance of the Equity Sunk Costs will total approximately $26 million, 
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for an aggregate total of approximately $61 million.] The OI'A shall reimburse 
Greenfield for the Equity Sunk Costs in accordance with Section 2.2( e). 

(c) The OPA shall indemnify, defend and hold harmless each of Greenfield...;md 
[inseFt name ef CeneFal CentFaete~. Greenfield Holdco and North Green 
Limited and each . of .their respective directors, officers imd employees 
(collectively, the "Greenfield Indemnified Parties") from and against any and 
all Losses of the Greenfield Indemnified Parties relating to, arising out of, or 
resulting from any claims by Contractors, Suppliers, Governmental Authorities 
and employees· resulting from the cessation of construction of the Facility, 
jlrevieeeexcept if and to the extent that such Losses are flllt-the result of ~he 
negligence or wilful misconduct of any Greenfield Indemnified Party. [NTD: 
Claims lly SeeuFed LeudeFs has lleen deleted as matteFS dealing with the 
CFedit Faeilities RIIVe lleen dealt with under Seetien 2.S.] 

(i) In the case of claims made with respect to which indemnification is sought 
pursuant to this Section 2.2( c), Greenfield shall give prompt written notice to the 
OPA of such claim including a description of such claim in reasonable detail, 
copies of all material written evidence of such claim and the actual or estimated 
amount of the damages that have been or will be sustained by the applicable. 
Greenfield Indemnified Party, including reasonable supporting documentation 
therefor. The OP A shall assume the control of the defence, compromise or 
settlement of such claim. Upon the assumption of control of any claim by the 
OPA, the applicable Greenfield Indemnified Party shall co-operate fully. at OPA's 
request and cost, to make available to the OP A all pertinent information and 
witnesses under the Greenfield Indemnified Party's control, make such 
assignments and take such other steps as in the opinion of counsel for the OP A are 
reasonably necessary to enable the OP A to conduct such defence. Greenfield shall 
not and shall not permit any Greenfield Indemnified Party to compromise or settle 
any claim with respect to which indemnification is sought pursuant to this Section 
2.2( c), without the OPA' s prior written consent. 

(d). The Parties acknowledge that the OP A has, upon execution of this Agreement, 
provided to Greenfield, security for the performance of the OPA's indemnity and 
other obligations set out in Section 2.2 in an amount equal to $£*150 million 
!NTD: This amount is based on a reasonable estimate of the amount of the 
Eguitv Sunk Costs (aggregate of $61 million), plus the costs to terminate the 
Supplier Contracts and other costs to cease construction) in the form attached 
·a,-:Exhibitr\: (the "eosts-Security"). Ifthe Ell'A-faf!S'-to~aya:nTainm.illt'cerlifred'-···· 

(e) 
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.... hyllielndep-eiideiifEngiiieer·as-bemgpfopefiyoWiiig_undef1fiis Agreement as seC 
out ill -Sectlcnl. 2.2(e)or falls to coiiipfy With- its lndel.niiffy obligations under 
Section 2.2( c), Greenfield shall have the right to draw such unpaid amount from 
the Costs Security, provided that Greenfield provides the OPA with ften (I O)t 
Business Days' prior notice of its intent to draw on the Costs Security and at the 
end of such notice period, such unpaid amount remains outstanding. 

Greenfield shall submit detailed invoices for the costs referred to in Section 
2.2(a);: and in connection with Equity Sunk Costs, aae aay etaer amel!ats payable 
by the OPA to Greenfield l!Heer tflis Agreement to the Independent Engineer. The 
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Independent Engineer shall be instructed by the Parties to complete its review of 
such invoices and supporting documentation in an expeditious manner. The 
Independent Engineer shall, within ten (I 0) Business Days after receipt of such 
detailed invoices and any reasonably required supporting documentation, issue a 
certificate certifYing the alfteaffi payae!e in sennestien with sash Eietaileaamounts 
set out in such invoices unaer this AgreelfteHtwhich the Independent Engineer 
does not dispute are payable. The OPA shall, within five (5) Business Days after 
receipt of such certificate from the Independent Engineer, pay Greenfield the 
amount certified by the Independent Engineer. Greenfield shall have the 
opportunity to make submissions to the Independent Engineer regarding the 
amounts set out in such invoices disputed by the Independent Engineer and not 
certified and the Independent Engineer shall consider such submissions and if it 
agrees with such submissions. shall certify such amounts payable and if it does 
not agree with such submissions. shall provide its reasons to Greenfield. 

(f) Notwithstanding any provision in this Agreement to the contrary, to the extent the 
OPA is liable to Greenfield for any costs charged by a Person who does not deal 
at Arm's Length with Greenfield, such cost shall be deemed to exclude the 
amount that is in excess of the costs that would reasonably have been charged ha4 
st!OOl2Y.:...l! Person ~acting at Arm's Length with Greenfield providing 
substantially the same material or services in respect of such costs to Greenfield. 

(g) The costs of the Independent Engineer shall be borne by the OPA. 

2-J 1.'1/e.'ltiomdly »eleted [NW: The settlement tif the Keele JZtdley elaiH1s will be dealt 
wit.~ in a sepal'lilte doeumeRt} 

~ 2A-ARCES Contract 

By entering into this Agreement, neither Greenfield nor th~ OPA waives any provision of the 
ARCES Contract, provided that the obligations of Greenfield and the OPA under the ARCES 
Contract shall be suspended during the term of this Agreement, except as otherwise set out 
herein. For greater certainty, the OPA and Greenfield agree that the ARCES Contract continues 
to be in full force and effect. 

2.4 ~redit Facilities 

(a) Greenfield agrees to promptly seek any required consent of any Secured Lenders 
to the entering into of this Agreement by the. OPA and Greenfield. I Greenfield 
and the OPA agree to negotiate in good faith any reasonable amendments to 
this Section 2.4 ofthis Agreement requested by the Secured Lenders.] TNTD: 
should this be in this agreement or separate letter?! 

(b) The OP A shall pay to the Secured Lenders all accrued and unpaid interest and any 
make whole payments or breakage fees which Greenfield is obliged to pay to the 
Secured Lenders pursuant to the Credit Facilities, together with the outstanding 
principal amount of the debt facilities funded under the Credit Facilities in 
exchange for full and final releases from the Secured Lenders of all obligations of 
Greenfield {and its .hfliliates)Greenfield Holdco under the Credit Facilities and 
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the Secured Lender's Security Agreements held by such Secured Lenders and the 
release e.fuy such Secured Lenders of all claims and equity or other interests· of 
such Secured Lenders in or to Greenfield or Greenfield Holdco, including all 
security held by such Secured Lenders on and against the Site, the Facility and all 
other property and assets of Greenfield fand its f..fi'iliates).[NTD: Why !lees the 
seenrity Felate te any efthe assets efthe Affiliates?) Greenfield Holdco. 

(c) Greenfield shall not grant any security interests in the Facility, the Facility 
Equipment and the Site, and shall keep title to the Facility, the Facility Equipment 
and the Site free and clear of all encumbrances. Greenfield shalf not sell, transfer, 
dispose of, or otherwise enter into any agreement (directly or indirectly) relating 
to the ownership of the Facility, Facility Equipment or the Site, without the 
OPA's prior written consent, which consent may be withheld in the OPA's sole 
and absoJute discretion. !NTD: Discuss purpose and time periods of 
restriction] 

(d) 

LEGAL_1:22071!189.8 

IThe Parties agree that any amounts paid by the OPA pursuant to Section 2.~(b) 
shall be reflected in any quantification of damages under this Agreement and/or 
any adjustment to the "Net Revenue Requirement" under the Amended ARCES-l 
!NTD: Why should payments to Secured Lenders be taken into account?] 
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2.5 ~Good Faith Negotiations 

In furtherance of the commitment of the Government of Ontario to relocate the Facility. 
Greenfield and the OP A agree to work together in good faith to determine a suitable site for a 
new nominal 300 MW natural gas fuelled combined cycle generating facility (the "Relocated 
Facility") and for the future expansion of the Relocate Facility as contemplated below and the 
OP A shall in good faith cooperate with and assist Greenfield in obtaining all licenses, permits, 
certificates, registrations, authorizations, consents or approvals issued by Governmental 
Authorities and required for the development, construction and operation of the Relocated 
Facility. including by advising such Governmental Authorities of the OPA' s support for the · 
Relocated Facility. In addition, Greenfield and the OPA agree to work together in good fuith to 
negotiate an amendment to the ARCES Contract so that it relates to and applies to the Relocated 
Facility (the "Amended ARCES"). The Amended ARCES shall provide for (i) such 
amendments to the ARCES as are required to reflect the fact that the Relocated Facility is at a 
different location; (ii) the 9)3)3Srtuflity fufagreement of the OP A and Greenfield to eagage the 
GMnegotiate in good faith aegatiatiaas during the term of the Amended ARCES regarding 
potential opportunities to expand the Relocated Facility by an incremental 300 MW dBJ3endiag 
HJ39H system aeedsor to find another suitable site for a further nominal 300 MW facility 
governed by a supply agreement with the OPA on terms substantially similar to the Amended 
ARCES. and depending on the ability of the system to accommodate such incremental300 MW, 
IESO requirements and ~that there are no significant technical aador commercial 
faetarsimpediments that cannot be reasonably satisfied, and (iii) a level of completion and 
performance security that is :fifty J36feeat (§for the Amended ARCES. including for the 
incremental or additional 300 MW that is ninetv percent (90%) less than that set out in the 
ARCES Contract. 

2.6 ~Power and Authority 

(a) The OP A represents and warrants in favour of Greenfield that it has the corporate 
power and capacity to enter into this Agreement and to perform its obligations 
hereunder and this Agreement has been duly authorized by all required board 
approvals on the part of the OP A. This Agreement has been duly executed and 
delivered by the OP k and is a legal, valid and binding obligation of the OP A, 
enforceable against the OP A in accordance with its terms. The execution and 
delivery of this Agreement by the OPA and the performance by the OPA of its 
obligations hereunder will not result in the violation of or constitute a default 
under applicable law or any judgment, decree, order or award of any 
Governmental Authority having jurisdiction over the OP A. The OP A has received 
or obtained all directives, consents (other than those contemplated to be obtained 
hereunder after the Effective Date) and other authorizations required to be 
received or obtained as a condition to the entering into of this Agreement by the 
OPA and the performance of its obligations hereunder. 

(b) Greenfield represents and warrants in favour ofthe OPA that it has the corporate 
power and capacity to enter into this Agreement and to perform its obligations 
hereunder and this Agreement has been duly authorized by all required board and 
shareholder approvals on the part of Greenfield. This Agreement has been duly 
executed and delivered by Greenfield and is a legal, valid and binding obligation 
of Greenfield, enforceable against Greenfield in accordance with its terms. The 
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execution and delivery of this Agreement by Greenfield and the performance by 
Greenfield of its obligations hereunder will not result in the violation of or 
constitute a default under applicable law or any judgment, decree, order or award 
of any Governmental Authority having jurisdiction over Greenfield. Greenfield 
has received or obtained all consents (other than those contemplated to be 
obtained hereunder after the Effective Date) and other authorizations required to 
be received or obtained as a condition to the entering into of this Agreement by 
Greenfield and the performance of its obligations hereunder. 

ARTICLE3 
CONFIDENTIALITY, FIPPA AND PRIVILEGED COMMUNICATIONS 

3.1 Confidential Information 

From the Effective Date to and following the expiry of the term, the Receiving Party shall'keep 
confidential and secure and not disclose Confidential Information, except as follows: 

(a) The Receiving Party may disclose Confidential Information to its Representatives 
for the purpose of assisting the Receiving Party in complying with its obligations 
under this Agreement. On each copy made by the Receiving Party, the Receiving 
Party must reproduce all notices which appear on the original. The Receiving 
Party shall inform its Representatives of the confidentiality of Confidential 
Information and shall be responsible for any breach of this Article 3 by any of its 
Representatives. 

(b) If the Receiving Party or any of its Representatives are requested or required (by 
oral question, interrogatories, requests for information or documents, court order, 
civil investigative demand, or similar process) to disclose any Confidential 

. Information in connection with litigation or any regulatory proceeding or 
investigation, or pursuant to any applicable law, order, regulation or ruling, the 
Receiving Party shall promptly notify the Disclosing Party. Unless the Disclosing 
Party obtains a protective order, the Receiving Party and its Representatives may 
disclose such portion of the Confidential Information to the Party seeking 
disclosure as is required by law or regulation in accordance with Section 3.2. 

~ (c) Where Greenfield is the Receiving Party, Greenfield may disclose Confidential 
C\:) Information to any Secured Lender or prospective lender or investor and its 
-~ advisors, to the extent necessary, for securing financing for the Relocated Facility, 

-~""""\.. .. . . "----'"-=---~=-=--prol'idedcJhaLany-such=prospecti:v.eclender=oLin¥estor.Jias=been=informed=of=the=--__ . __ _ 
- --Supplier's ,confidentiality- obligations-hereunder and -such-prospective -lenderor---
~ inveStor has covenanted iri-riv6ur -oCthe :op.A f() hold- such Confidential 

Information confidential and entered into a Confidentiality Undertaking in 
substantially the form set out in Exhibit W to the ARCES Contract or in a similar 
form prepared by Greenfield and approved by the OP A. 

3.2 Notice Preceding Compelled Disclosure 

If the Receiving Party or any of its Representatives are requested or required to disclose any 
Confidential Information, the Receiving Party shall promptly notify the Disclosing Party of such 
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request or requirement so that the Disclosing Party may seek an appropriate protective order or 
waive compliance with this Agreement. If, in the absence of a protective order or the receipt of a 
waiver hereunder, the Receiving Party or its Representatives are compelled to disclose the 
Confidential Information, the Receiving Party and its Representatives may disclose only such of 
the Confidential Information to the Party compelling disclosure as is required by law only to 
such Person or Persons to which the Receiving Party is legally compelled to disclose and, in 
connection with such compelled disclosure, the Receiving Party and its Representatives shall 
provide notice to each such recipient (in co-operation with legal counsel for the Disclosing Party) 
that such Confidential Information is confidential and subject to non-disclosure on terms and 
conditions equal to those contained in this Agreement and, if possible, shall obtain each 
recipient's written agreement to receive and use such Confidential Information subject to those 
terms and conditions. 

3.3 Return of Information 

Upon written request by the Disclosing Party, Confidential Information provided by the 
Disclosing Party in printed paper format or electronic format will be returned to the Disclosing 
Party and Confidential Information transmitted by the Disclosing Party in electronic format will 
be deleted from the emails and directories of the Receiving Party's and its Representatives' 
computers; provided, however, any Confidential Information (i) found in drafts, notes, studies 
and other documents prepared by or for the Receiving Party or its Representatives, or (ii) found 
in electronic format as part of the Receiving Party's off-site or on-site data storage/archival 
process system, will be held by the Receiving Party and kept subject to the terms of this 
Agreement or destroyed at the Receiving Party's option. Notwithstanding the foregoing, a 
Receiving Party shall be entitled to make at its own expense and retain one copy of any 
Confidential Information materials it receives for the limited purpose of discharging any 
obligation it may have under laws and regulations, and shall keep such retained copy subject to 
the terms of this Article 3. 

3.4 FIPP A Records and Compliance 

The Parties acknowledge and agree that the OPA is subject to the Freedom of Information and 
Protection of Privacy Act (Ontario) ("FIPP A") and that PIPPA applies to and governs all 
Confidential Information in the custody or control of the OPA ("FIPP A Records") and may, 
subject to PIPPA, require the disclosure of such PIPPA Records to third parties. Greenfield 
agrees to provide a copy of any PIPPA Records that it previously provided to the OPA if 
Greenfield continues to possess such PIPPA Records in a deliverable form at the time of the 
OPA's request. If Greenfield does possess such PIPPA Records in a deliverable form, it shall 
provide the same within a reasonable time after being directed to do so by the OPA. The 
provisions of this section shall survive any termination or expiry of this Agreement and shall 
prevail over any inconsistent provisions in this Agreement. 

3.5 Privileged Communications 

(a) The Parties agree that all discussions, communications and correspondence 
between the Parties or their Representatives from and after the date of this 
Agreement, whether oral or written, and whether Confidential Information or not, 
in connection with the termination of the ARCES Contract or otherwise relating 
to any differences between the Parties respecting the ARCES Contract or relating 
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to other projects or potential opportunities being discussed between. the Parties are 
without prejudice and privileged. 

(b) Notwithstanding Section 3.5(a), nothing in this Agreement shaH prevent 
Greenfield and the OPA from communicating with one another on a with 
prejudice basis at any point in time by designating its communication, whether 
oral or written, as a "with prejudice" communication, provided that such "with 
prejudice" communication does· not include or refer, either directly or indirectly, 
to any without prejudice and privileged discussions, communications and 
correspondence. [NTD: 8eeeea 3.§" sheuld be deleted. Eveeytbiag sheuld be 
"with f!Fe;judiee" e&ee agFeemeat sigaed] [NTD: It is the OPf..'s iateat that 
tbis agFeemeat weuld be "with f!Fe;iudiee" but that the subsequeat 
aegetiatieas feF a Releeated Facility weuld be ea a "witheut f!Fejudiee" 
basis.] 

ARTICLE4 
TERM AND EXPIRY 

4.1 Term and Expiry 

(a) The term ofthis Agreement shaH be effective from the Effective Date for a period 
of 60 days and shaH automaticaHy expire at the end of such 60 day period, 
provided that the term may be extended once by an additional period of 60 days 
by either the OPA or Greenfield providing the other Parties with written notice no 
Jess than five (5) Business Days prior to, the expiry of the original term and may 
be further extended for an agreed upon period oftime with the mutual agreement 
in writing of the OPA and Greenfield. 

(b) Upon expiry of the term of this Agreement, foHowing any extension exercised in 
accordance with Section 4.1(a): 
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(i) the ARCES Contract shaH be terminated and the amount owed by the 
OPA to Greenfield in addition to those amounts payable pursuant to 
Section 2.2 shall be determined in accordance with Section 4.2; 

(ii) Greenfield shall return to the OPA any remaining portion of the Costs 
Security a-t sHeh time as GreeHfielel is satisfieelwhich the Independent 
Engineer, acting reasonably, tha-t it Elees aet hEWe anel is aet likely te 
ha¥edetermines -Will-not- be-required--to -cover-any -further obligations -Of ______ -

. Greenfield for_costLoLother_Iiabilities in-respect of the_ cessation of. 
construction of the Facility :as contemplated· by Section 2.2, or -rot which-
the OPA may be liable to indemnity any of the Greenfield Indemnified 
Parties under Section 2.2( c), J3revieleel tha-t ia ae 6'/eat sea-!! SHea J3Srieel ef 
time eJ<teael eeyeael sixty (69) Elays fel!ewiag the 6l[j3iry efthe term efthis 
t',greemeat; and 

(iii) subject to Section 7.10, no Party shall have any further obligations 
hereunder. 
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4.2 Damages 

If the ARCES Contract is terminated in accordance with Section 4.1(b)(i) or Section 7.1(a) of 
this Agreement, Greenfield's damages shall be determined as the net present value of the net 
revenues, without discount. from the Facility that are forecast to be earned by Greenfield during 
the "Term" (as defmed in the ARCES Contract), taking into account any actions that Greenfield 
should reasonably be expected to take to mitigate the effect of the termination of the ARCES 
Contract. (acknowledging the fact that as provided in this Agreement. Greenfield will not 
complete construction of or operate the Facilitv). plus the amount of [$e] in respect of the 
deemed terminal value of the Facility at the end of the Term. For greater certainty, the net 
revenues from the Facility shall be calculated by deducting the costs that would have been 
incurred by Greenfield in connection with the development, construction, fmancing, operation 
and maintenance of the Facility from payments that would have been made to Greenfield under 
the ARCES Contract, taking into account these payments on account of Equitv Sunk Costs made 
to Greenfield hereunder and the fair market value of the Relocated Equipment, at the time such 
damages are being determined, paid for with payments made by the OP A [NTD: This language 
is partially derived from the determination of the Diseriminatory ,\etion Compensation 
Pll3'Blent set o'at in f.rtiele lJ of the ARCES Cantraet.Should we reference or add to this 
Agreement the provisions of Section 13.3 of the ARCES dealing with procedure to settle the 
amount, etc) 

5.1 Notices 

ARTICLES 
NOTICES 

(a) All notices pertaining to this Agreement shall be in writing and shall be addressed 
as follows: 

If to Greenfield: 

and to: 

If to the OPA: 

LEGAL_I :22077989.8 

Greenfield South Power Corporation 
2275 Lake Shore Blvd. West 
Suite 401 
Toronto, Ontario M8V 3Y3 

Attention: 
Facsimile: 

Greg Vogt, President 
(416) 234-8336 

McMillan LLP 
Brookfield Place 
181 Bay Street, Suite 4400 
Toronto, Ontario M5J 2T3 

Attention: 
Facsimile: 

Carl DeVuono 
(416) 304-3755 

Ontario Power Authority 
120 Adelaide Street West 
Suite 1600 

' 
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Toronto, Ontario 
M5H 1Tl 

Attention: 
Facsimile: 

Michael Lyle, General Counsel 
(416) 969-6071 

Either Party may, by written notice to the other Parties, change the address to 
which notices are to be sent. 

(b) Notices shall be delivered or transmitted by facsimile, by hand, or by courier, and 
shall be considered to have been received by the other Party on the date of 
delivery if delivered prior to 5:00 p.m. (Toronto time) on a Business Day and 
otherwise on the next following Business Day, provided that any notice given 
pursuant to Section 2.2( d) shall be sent by facsimile and by courier. 

ARTICLE6 
DISPUTE RESOLUTION 

6.1 Informal Dispute Resolution 

If any Party considers that a dispute has arisen under or in connection with this Agreement that 
the Parties cannot resolve, then such Party may deliver a notice to the affected Party or Parties 
describing the nature and the particulars of such dispute. Within ten (1 0) Business Days 
following delivery of such notice to the affected Party or Parties, a senior executive (Senior 
Vice-President or higher) from each affected Party shall meet, either in person or by telephone 
(the "Senior Conference"), to attempt to resolve the dispute. Each senior executive shall be 
prepared to propose a solution to the dispute. I:f; following the Senior Conference, the dispute is 
not resolved, the dispute shall be settled by arbitration pursuant to Section 6.2. 

6.2 Arbitration 

Any matter in issue between the Parties as to their rights under this Agreement shall be decided 
by arbitration pursuant to this Section 6.2, provided, however, that the Parties have first 

~ completed a Senior Conference pursuant to Section 6.1. Any dispute to. be decided in 
~ accordance with this Section 6.2 will be decided by a single arbitrator appointed by the Parties 

(1j or, if such Parties fail to appoint an arbitrator within fifteen (15) days fo Hawing the reference of 
the dispute to arbitration, upon the application of any of the Parties, the arbitrator shall be 

_
7 

~'--· _-ca~p'"'p"'o.,.in"'t"'ed~b,y~c.o-a"'J,_,u=d,.,g~e"'.o=-=f==-t=h-o-e_"'Sc:u:.o=p=en=·=or'i'._=C~o-=u=crtcco:.:f:;:Jc:u:::st=ic.::ce:c·"'(O::::n=t=a:..:ri=o)""_=si=tt=in=<g"' __ ::in=t::;:h::.:e-c:_l~-u=d==ic'-'ia=l==_D='l;;·s=trc:ic::c::t:;.o:.:;f'--_ c;_· 

- 1 - ~~ ;e~:~i~~~h%esg:~h ~:;a~i~:~~~p:h;;Iorn~b!~~i~~yt:;:t::t;~a:~aftu;~~i~e0:a~~ll~~~~ ~ 
Parties an opportunity to be heard and shall conduct the arbitration hearing in accordance with 
the provisions of the Arbitration Act, 1991 (Ontario). Unless otherwise agreed by the Parties, the 
arbitrator shall render a decision within ninety (90) days after the end of the arbitration hearing 
and shall notifY the Parties in writing of such decision and the reasons therefor. The arbitrator 
shall be authorized only to interpret and apply the provisions of this Agreement and shall have no 
power to modifY or change this Agreement in any manner. The decision of the arbitrator shall be 
conclusive, final and binding upon the Parties. The decision of the arbitrator may be appealed 
solely on the grounds that the conduct of the arbitrator, or the decision itself, violated the 
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provisions of the Arbitration Act, 1991 (Ontario) or solely on a question of law as provided for in 
the Arbitration Act, 1991 (Ontario). The Arbitration Act, 1991 (Ontario) shall govern the 
procedures to apply in the enforcement of any award made. If it is necessary to enforce such 
award, all costs of enforcement shall be payable and paid by the Party against whom such award 
is enforced. Unless otherwise provided in the arbitral award to the contrary, each Party shall 
bear (and be solely responsible for) its own costs incurred during the arbitration process, and 
each Party shall bear (and be solely responsible for) its equal share of the costs of the arbitrator. 
Each Party shall be otherwise responsible for its own costs incurred during the arbitration 
process. [NTD: Being reviewed by Greenfield.] 

7.1 Default 

ARTICLE7 
MISCELLANEOUS . 

(a) If the OPA fails to perform any material covenant or obligation set forth in this 
Agreement and such failure is not remedied within ften (1 O)t Business Days after 
written notice of such failure from Greenfield, the ARCES Contract shall be 
terminated and the amount owed by the OPA to Greenfield shall be determined in 
accordance with Section 4.2. 

(b) If Greenfield fails to perform any covenant or obligation set furth in Section 
2.1(a), Section 2.I(c), Section 2.1(d) or Section 2.~(c) of this Agreement and 
such failure is not remedied within ften (lO)t Business Days after written notice 
of such failure from the OPA, such failure shall constitute a "Supplier Event of 
Default'' under the ARCES Contract and shall entitle the OPA to exercise any 
remedies thereunder in connection with such default. 

7.2 Injunctive and Other Relief 

Each of Greenfield and the OPA acknowledge that a breach of this Agreement by the other 
Party, including, without limitation, Section 2.1, 2.2, 2.~ and Article 3 shall cause irreparable 
harm to the non breaching Party, and that the injury to non breaching Party shall be difficult to 
calculate and inadequately compensable in damages. The breaching Party agrees that the non 
breaching Party is entitled to obtain injunctive relief (without proving any damage sustained by 
it) or any other remedy against any actual or potential breach of the provisions ofthis Agreement 
by the breaching Party. 

7.3 Record Retention; Audit Rights 

Greenfield shall keep complete and accurate records and all other data required for the purpose 
of proper administration of this Agreement. All such records shall be maintained as required by 
laws and regulations but for no less than seven (7) years after the creation of the record or data. 
Greenfield, on a confidential basis as provided for in Article 3 of this Agreement, shall provide 
reasonable access to the relevant and appropriate financial and operating records and data kept 
by it relating to this Agreement reasonably required for the OPA to (i) comply with its 
obligations to Governmental Authorities, (ii) verify or audit billings or to verify or audit 
information provided in accordance with this Agreement, and (iii) to determine any amounts 
owing or payable pursuant to Sections 2.2(a), 2.2(b), 2.2(c) and 2.~(b). The OPA may use its 
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own employees for purposes of any such review of records provided that those employees are 
bound by the confidentiality requirements provided for in Article 3: Alternatively, the OPA may 
at its own expense appoint an auditor to conduct its review. 

7.4 Inspection of Site 

(a) The OPA and its authorized agents and Representatives shall, at all times upon 
two (2) Business Days' prior notice, at any time after execution of this Agreement 
and during the term of this Agreement, have access to the Site and every part 
thereof during regular business hours and Greenfield shall, and shall cause all 
personriel at the Site within the control of Greenfield to furnish the OPA with all 
reasonable assistance in inspecting the Site for the purpose of ascertaining 
compliance with this Agreement; provided that such access and assistance shall 
be carried out in accordance with and subject to the reasonable safety and security 
requirements of Greenfield. 

(b) The inspection of the Site by or on behalf of the OPA shall not relieve Greenfield 
of any of its obligations to comply with the terms of this Agreement. [In no event 
will any inspection by the OP A hereunder be a representation that there has 
been or will be compliance with this Agreement and laws and 
regulations.][NTD: This is from the ARCES Contract. Why has it been 
deleted?) TNTD: Because I thought it was it is covered in Section 7.5) 

7.5 Inspection Not Waiver 

Failure by OPA to inspect the Site or any part thereof under Section 7.4, or to exercise its audit 
rights under Section 7.3, shall not constitute a waiver of any of the rights ofthe OPA hereunder. 
An inspection or audit not followed by a notice of a default by Greenfield shall not constitute or 
be deemed to constitute a waiver of any such default, nor shall it constitute or be deemed to 
constitute an acknowledgement that there has been or will be compliance by Greenfield with this 
Agreement. 

7.6 No Publicity 

~~ No Party shall make any public statement or announcement regarding the existence or contents 
_,...., of this Agreement without the prior written consent of the other Party. Notwithstanding the ro foregoing and Article 3, following execution of this Agreement, the OPA and its Representatives 
~ shall be permitted to make a public announcement, which is provided to Greenfield in advance, 

___ -- ._._that-an-agreement-has -been entered-into -between-the-OI'Aand-Greenfield-which-provides .. for (j)_. ---------· 
. ,......... the. permanent cessation oLwork.on_the _facility, (ii).the.revocation.ofthe permiLset out in .. . 
1--1 -section 2.1(c) inthe circumstances described therein, and (iii) further negotiations between the -

OPA and Greenfield to determine the ultimate resolution of the relocation of the Facility, failing 
which, the ultimate resolution will be determined through binding arbitration. [NTD: This 
clause remains subject to further revision as the OPA has not yet finalized this language.] 

7.7 Business Relationship 

Each Party shall be solely liable for the payment of all wages, taxes, and other costs related to the 
employment by such Party of Persons who perform this Agreement, including all federal, 
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provincial, and local income, social insurance, health, payroll and employment taxes and 
statutorily-mandated workers' compensation coverage. None of the Persons employed by any of 
the Parties shall be considered employees of any other Party for any purpose. Nothing in this 
Agreement shall create or be deemed to create a relationship of partners, joint venturers, 
fiduciary, principal and agent or any other relationship between the Parties. 

7.8 Binding Agreement 

Except as otherwise set out in this Agreement, this Agreement shall not confer upon any other 
Person, except the Parties and their respective successors and permitted assigns, any rights, 
interests, ooligations or remedies under this Agreement. This Agreement and all of the 
provisions of this Agreement shall be binding upon and shall enure to the benefit of the Parties 
and their respective successors and permitted assigns. 

7.9 Assignment 

7.10 

(a) Neither this Agreement nor any of the rights, interests or obligations under this 
Agreement may be assigned by Greenfield, without the prior written consent of 
the OPA, which consent shall not be unreasonably withheld; provided that 
Greenfield may without the consent of the OPA assign this Agreement and all 
benefits and obligations hereunder to the Affiliate which will develop, construct, 
own and operate the Relocated Facility as contemplated by Section 2.62, 
provided that the assignee agrees in writing in a form satisfactory to the OPA, 
acting reasonably, to assume and be bound by the terms and conditions of this 
Agreement. [NTD: This was deleted beeause seme ef the ebligatieas ef 
Greeafield are speeifie te the Site aad aeed ta remaia with Greeafield.] 

(b) Neither this Agreement nor any of the rights, interests or obligations under this 
Agreement may be assigned by the OP A,· without the prior written consent of 
Greenfield, which consent shall not be unreasonably withheld; provided that the 
OPA shall have the right to assign this Agreement and all benefits and obligations 
hereunder without the consent of Greenfield to the Governrnent of Ontario or any 
corporation owned or Controlled by the Government of Ontario with a credit 
rating that is equal to or better than the OPA's credit rating, and which assumes 
all of the obligations and liabilities of the Ontario Power Authority under this 
Agreement and agrees to be novated into this Agreement in the place and stead of 
the OP A, provided that the assignee agrees in writing to assume and be bound by 
the terms and conditions of this Agreement, whereupon, the OP A shall be relieved 
of all obligations and liability arising pursuant to this Agreement. 

Survival 

The provisions of Section 2.1, Section 2.2, Article 3, Section 4.1(b), Section 4.2, Article 6, and 
Section 7 .3, shall survive the expiration of the term. 

7.11 Counterparts 

This Agreement may be executed in two or more counterparts, and all such counterparts shall 
together constitute one and the same Agreement. It shall not be necessary in making proof of the 
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contents of this Agreement to produce or account for more than one such counterpart. Any Party 
may deliver an executed copy of this Agreement by facsimile or electronic mail but such Party 
shall, within ten (I 0) Business Days of such delivery by facsimile or electronic mail, promptly 
deliver to the other Party an originally executed copy of this Agreement. 

7.12 Time of Essence 

Time is of the essence in the performance of the Parties' respective obligations under this 
Agreement. 

7.13 No Third-Party Beneficiaries 

This Agreement is for the sole benefit of the parties hereto and their respective successors and 
permitted assigns and nothing herein, express or implied, is intended to or shall confer upon any 
other person any legal or equitable right, benefit or remedy of any nature whatsoever, under or 
by reason of this Agreement. 

7.14 Further Assurances 

Each of the Parties shall, from time to time on written request of the other Party, do all such 
further acts and execute and deliver or cause to be done, executed or delivered all such further 
acts, deeds, documents, assurances and things as may be required, acting reasonably, in order to 
fully perform and to more effectively implement and carry out the terms of this Agreement. 

1N WITNESS WHEREOF, and intending to be legally bound, the Parties have executed this 
Agreement by the undersigned duly authorized representatives as of the date first stated above. 

GREENFffiLDSOUTHPOWER 
CORPORATION 

B 
y: ------------------------

Name: GregoryM. Vogt 

Title: President 

I have authority to bind the corporation 
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ONTARIO POWER AUTHORITY 

By: 

Name: Colin Andersen 

Title: Chief Executive Officer 

I have authority to bind the corporation .. 
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EXHIBIT A 
FORM OF IRREVOCABLE STANDBY LETTER OF CREDIT 

DATE OF ISSUE: 

APPLICANT: 

BENEFICIARY: 

AMOUNT: 

EXPIRY DATE: 

'EXPIRY PLACE: 

CREDIT 
RATING: 

TYPE: 

NUMBER: 

• 
Ontario Power Authority 

Greenfield South Power Corporation 

• 
• 
Counters of the issuing fmanciaJ.institution in Toronto, Ontario 

[Insert credit rating only if the issuer is not a financial institution listed in 
either Schedule I or ll of the Bank Act] 

Irrevocable Standby Letter of Credit 

We hereby authorize you to draw on [insert name of financial institution and financial 
institution's address in Toronto, Ontario] in respect of irrevocable standby letter of credit No. 
-::---,------, (the "Credit"), for the account of the Applicant up to an aggregate .amount of $• ( • 
Canadian dollars) available by your draft at sight, accompanied by: 

1. A certificate signed by an officer of the Beneficiary stating that: 

"The Ontario Power Authority is in breach of its obligation set out in Section 2.2 
of the Facility Relocation and Settlement Agreement between the Beneficiary and 
the Applicant, and therefore the Beneficiary is entitled to draw upon the Credit in 
the amount of the draft attached hereto."; and 

2. A certified true copy of a letter sent by the Beneficiary to the Applicant, by 
facsimile to 416-969-6071 and by courier to the attention of Michael Lyle, 
General Counsel, 120 Adelaide Street West, Suite 1600, Toronto ON MSH 1Tl, 
notifying the Applicant that the Beneficiary intends to draw on this Credit, 
together with a copy of the facsimile confirmation and courier receipt evidencing 
that the letter was received by the Beneficiary no less than [ten (10)] business 
days prior to the date of the draw. 

Drafts drawn hereunder must bear the.clause "Drawn.underirrexocableStalldby_Letter ofCr'-e-di-.t-. -·-----
No. [insert number] issued by [the financial institution] dated [insert-date]". 

Partial drawings are permitted. 

This Credit is issued in connection with the Facility Relocation and Settlement Agreement dated 
as of the • day ofNovember, 2011 between the Beneficiary and the Applicant. 
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We agree with you that all drafts drawn under, and in compliance with the terms of this Credit 
will be duly honoured, if presented at the counters of [insert the financial institution and 
financial institution's address, which must be located in Toronto, Ontario] at or before 5:00 
pm (EST) on [insert the expiry date]. 

This irrevocable standby letter of credit is subject to the International Standby Practices ISP 98, 
International Chamber of Commerce publication No. 590 and, as to matters not addressed by the 
ISP 98, shall be governed by the laws of the Province of Ontario and applicable Canadian federal 
law, and the parties hereby irrevocably agree to attorn to the non-exclusive jurisdiction of the 
courts of the Province of Ontario. 

-END-

[Insert name of Financial Institution] 

By: ------------------------
Authorized Signatory 
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EXHIBITB 
COPY OF CERTIFICATE OF APPROVAL-AIRNUMBER2023-7HUMVW 

LEGAL_l:22077989.8 



Document comparison done by Works hare DeltaView on November 19, 2011 11:28:15 
PM 

and Settings/homeuser/Desktop/Facility 
19 



DRAFTDOCUMENTCONFlDENTML 
AND WITHOUT PREJUDICE 

DRAFT: McMILLAN COMMENTS 
. NOVEMBER 19, 2011 

FACILITY RELOCATION AND SETTLEMENT AGREEMENT 

This Facility Relocation and Settlement Agreement (the "Agreement") is dated as 
of the • day of November, 2011 (the "Effective Date") between Greenfield South Power 
Corporation ("Greenfield") and the Ontario Power Authority (the "OPA"). Greenfield and the 
OPA are each referred to as a "Party" and collectively as the "Parties". 

WHEREAS the OP A and Greenfield executed a Clean Energy Supply Contract 
dated as of the 12th day of April, 2005 and amended and restated as of the 16th day of March, 
2009 (the "ARCES Contract"); 

AND WHEREAS in response to the local community's concerns about the 
Greenfield South Generating Station, the Government of Ontario committed to relocate the 
Facility; 

AND WHEREAS Greenfield has, as a result of the commitment of the 
Government of Ontario to relocate the Facility and at the request of the OPA, agreed to stop 
construction work on the Facility and the OPA and Greenfield have agreed to relocate the 
Facility, all on the teirns and conditions set forth in this Agreement; 

NOW THEREFORE, in consideration ofthe mutual agreements set forth herein 
and other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, and intending to be legally bound, the Parties agree as follows: 

ARTICLE! 
INTERPRETATION 

1.1 Definitions 

In addition to the terms defmed elsewhere herein, the following capitalized terms shall have the · 
meanings stated below when used in this Agreement: 

"Affiliate" of a Person means any Person that Controls, is Controlled by, or is under common 
Control with, that Person. 

"Amended ARCES" has the meaning given to that term in Section 2.5. 

"Arm's Length" means, with respect to two or more Persons, that such Persons are not related 
---"~---_toceaciLotheLwithirLthe..meaning_ofcsubsections~.S.l(~,cc{3_),.c(J..l),=(H),c(.4~,:.{5~-.:ancL(.6~.cof:.the~----'---'---"-
r"\. 1ncome-1'ax-Act-{Ganada) or that-such-Persons, as a matter offact,-deal \Vith eac~·-_other~at a 
J--.1 particular time at arm's length. 

"Business Day" means a day, other than a Saturday or Sunday or statutory holiday in the 
Province of Ontario or any other day on which banking institutions in Toronto, Ontario are not 
open for the transaction of business. 

"Confidential Information" means this Agreement, any prior drafts of this Agreement and 
correspondence related to this Agreement, any arbitration pursuant to this Agreement (including, 
without limitation, the proceedings, written materials and any decision) and all information that 
has been identified as confidential and which is furnished or disclosed by the Disclosing Party 
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and its Representatives to the Receiving Party and its Representatives in connection with this 
Agreement, whether before or after its execution, including all new information derived at any 
time from any such confidential information, but excluding: (i) publicly-available information, 
unless made public by the Receiving Party or its Representatives in a manner not permitted by 
this Agreement; (ii) information already known to the Receiving Party prior to being furnished 
by the Disclosing Party; and (iii) information disclosed to the Receiving Party from a source 
other than the Disclosing Party or its Representatives, if such source is not subject to any 
agreement with the Disclosing Party prohibiting such disclosure to the Receiving Party; and (iv) 
information that is independently developed by the Receiving Party. 

"Contractor" means any Person engaged to perform work on the Facility. 

"Control" means, with respect to any Person at any time, (i) holding, whether directly or 
indirectly, as owner or other beneficiary, other than solely as the beneficiary of an unrealized 
security interest, securities or ownership interests of that Person carrying votes or ownership 
interests sufficient to elect or appoint fifty percent (50%) or more of the individuals who are 
responsible for the supervision or. management of that Person, or (ii) the exercise of de facto 
control of that Person, whether direct or indirect and whether through the ownership of securities 
or ownership interests, by contract or trust or otherwise, provided that where such Person is a 
non-share capital corporation, in respect of which the majority of the members of the board of 
directors are appointed by the Lieutenant Governor in Council or a member of the Executive 
Council of Ontario, such Person shall be considered to be Controlled by the Government of 
Ontario. 

"Credit Facility" means any loans, notes, bonds, letter of credit facilities, or debentures or other 
indebtedness, liabilities or obligations, for the financing of the Facility, which include a charge, 
mortgage, pledge, security interest, assignment, sublease, deed of trust or similar instrument with 
respect to all or any part of the Supplier's Interest granted by Greenfield that is security for any 
indebtedness, liability or obligation of Greenfield, together with any amendment, c)lange, . . . . 

supplement, restatement, extension, renewal or modification thereof. 

"Disclosing Party", with respect to Confidential Information, is the Party providing or 
disclosing such Confidential Information and may be the OP A or Greenfield, as applicable. 

"Facility" means the natural gas fuelled combined cycle generating facility being constructed at 
2315 Loreland Avenue, Mississauga, ON, L4X 2A6, commonly known as Greenfield South 
Generating Station. 

"Facility Equipment" means any materials, products, equipment, machinery, components or 
apparatus which does or will form part of the Facility. 

"Government of Ontario" means Her Majesty the Queen in right of Ontario. 

"Governmental Authority" means any federal, provincial, or municipal government, parliament 
or legislature, or any regulatory authority, agency, tribunal, commission, board or department of 
any such government, parliament or legislature, or any court or other law, regulation or rule
making entity, having jurisdiction in the relevant circumstances, including the Government of 
Ontario, the Independent Electricity System Operator, the Ontario Energy Board, the Electrical 
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Safety Authority, and any Person acting under the authority of any Governmental Authority, but 
excluding the Ontario Power Authority. 

"Greenfield Holdco" means Greenfield South Holdco Cor:P., the parent corporation of 
Greenfield. 

"HRSG" means the heat recovery steam generatorfor the Facility. 

"Independent Engineer" means [•J, an engineer who has been selected by the OPA and is 
acceptable to Greenfield, that is: · 

(i) a professional engineer duly qualified and licensed to practice engineering in the 
Province of Ontario; and 

(ii) employed by an independent engineering . firm which holds a certificate of 
authorization issued by the Professional Engineers Ontario that is not affiliated 
with or directly or indirectly Controlled by Greenfield or the OPA and that does 
not have a vested interest in the design, engineering, procurement, construction, 
testing, and/or operation of the Facility. [NTD: Can we identify the IE now? 
Can the OPA please suggest two or three names acceptable to them and 
Greenfield will choose one.] 

"Losses" means, any and all loss, liability, cost, claim, interest, fine, penalty, assessment, 
damages available at law or in equity, expense, including the costs and expenses of any action, 
application, claim, complaint, suit, proceeding, demand, assessment, judgement, settlement or 
compromise relating thereto (including the costs, fees and expenses of legal counsel on a 
substantial indemnity basis). 

"Person" means a natural person, firm, trust, partoership, limited partnership, company or 
corporation (with or without share capital), joint venture, sole proprietorship, Governmental 
Authority or other entity of any kind. 

"Receiving Party", with respect to Confidential Information, is the Party or Parties receiving 
Confidential Information and may be OPA or Greenfield, as applicable. 

"Relocated Equipment" has the meaning given to that term in Section 2.l(a). 

"Relocated Facility" has the meaning given to that term in Section 2.5. 
------------ ---- -------------------------------- - --· ---- --- -·------- --- --- - --- -- -

''Representatives" -means -a --Party~s -directors,--officers,-employees,----auditors,-consultants 
(mCluding economic and legal advisors), contractors and agents and those of its Affiliates and, in 
the case of the OPA, shall include the Government of Ontario· and any corporation owned or 
Controlled by the Government of Ontario, and their respective directors, officers, employees, · 
auditors, consultants (including economic and legal advisors), contractors and agents. 

"Secured Lender" has the meaning given to that term in the ARCES Contract. 

"Secured Lender's Security Agreement" has the meaning given to that term in the ARCES 
Contract. 
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"Site" means the location of the Facility and includes laydown lands in the vicinity of the 
Facility, if any. 

"Supplier" means any Person engaged to supply Facility Equipment. 

"Supplier's Interest" means the right, title and interest of Greenfield in or to the Facility and the 
ARCES Contract, or any benefit or advantage of any of the foregoing. 

1.2 Exhibits 

The following Exhibits are attached to and form part of this Agreement: 

Exhibit A 
ExhibitB 

Form oflrrevocable Standby Letter of Credit 
Copy of Certificate of Approval-Air number 2023-7HUMVW 

1.3 Headings 

The inclusion of headings in this Agreement are for convenience of reference only and shall not 
affect the construction or interpretation of this Agreement. 

1.4 Gender and Number 

In this Agreement, unless the context otherwise requires, words importing the singular include 
the plural and vice versa and words importing gender include all genders. 

1.5 Currency 

Except where otherwise expressly provided, all amounts in this Agreement are stated, and shall 
be paid, in Canadi,i;ll]. dollars and cents. 

1.6 Entire Agreement 

This Agreement constitutes the entire agreement between the Parties pertaining to the subject 
matter of this Agreement. There are no warranties, conditions, or representations (including any 
that may be implied by statute) and there are no agreements in connection with the subject matter 
of this Agreement except as specifically set forth or referred to in this Agreement. No reliance is 
placed on any warranty, representation, opinion, advice or assertion of fact made by a Party to 
this Agreement, or its directors, officers, employees or agents, to the other Party to this 
Agreement or its directors, officers, employees or agents, except to the extent that the same has 
been reduced to writing and included as a term of this Agreement. 

1.7 Waiver, Amendment 

Except as expressly provided in this Agreement, no amendment or waiver of any provision of 
this Agreement shall be binding unless executed in writing by the Party to be bound thereby. No 
waiver of any provision of this Agreement shall constitute a waiver of any. other provision nor 
shall any waiver of any provision of this Agreement constitute a continuing waiver or operate as 
a waiver of, or estoppel with respect to, any subsequent failure to comply unless otherwise 
expressly provided. 
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1.8 Governing Law 

This Agreement shall be governed by and construed in accordance with the laws of the Province 
of Ontario and the laws of Canada applicable therein. 

1.9 Preparation of Agreement 

Notwithstanding the fact that this Agreement was drafted by the OPA's legal and other 
professional advisors, the Parties acknowledge and agree that any doubt or ambiguity in the 
meaning, application or enforceability of any term or provision of this Agreement shall not be 
construed or interpreted against the OPA or in favour of Greenfield when interpreting such term 

· or provision, by virtue of such fact. 

1.10 Severability of Clauses 

If, in any jurisdiction, aoy provision of this Agreement or its application to aoy Party or 
circumstaoce is restricted, prohibited or unenforceable, the provision shall, as to that jurisdiction, 
be ineffective only to the extent of the restriction, prohibition or unenforceability without 
invalidating the remaining provisions of this Agreement and without affecting its application to 
other Parties or circumstaoces. 

2.1 Cessation of Construction 

ARTICLE2 
COVENANTS 

(a) Greenfield shall forthwith cease construction of the Facility and aoy part thereof 
and shall cause all of its Contractors to cease aoy work at the Facility aod to fully 
demobilize from the Site, other thao any activities that may be reasonably 
necessary in the circumstaoces to bring such work to a conclusion. Greenfield 
shall also cause the Suppliers to cease manufacturing the Facility Equipment, 
except for the gas turbine, the HRSG, the traosformers, and the pumps aod the 
other material and Equipment that has been contracted for and which will be 
useable at the Relocated Facility aod which is listed on Schedule 2.l(a) 
(collectively, the "Relocated Equipment"). Suppliers may continue to 
manufacture and supply the Relocated Equipment aod Greenfield shall continue 
to perform its payment aod other obligations under the contracts relating to the 
maoufacture and supply of the Relocated Equipment. Greenfield shall not permit 

-='-=-'-'=-"':=;an~yf'io:clf"iilie Facility Equipme.iincdie delivered-to tire-site. Greenfield slmfl"'arrarrg'e>'-----=-=~ 
..... - .... -:-for.sli.itaole:·siorage~for tlieRetocatecr:Equipmeiiras completed and all costs Tor . 

the completion of manufacture aod supply, traosportation, insurance aod storage 
of the Relocated Equipment shall be dealt with in accordaoce with Section 2.2. 

(b) Notwithstaoding Section 2.l(a), Greenfield shall, or shall cause a Contractor to (i) 
maintain safety and security of the Site consistent with the staodards to which 
safety aod security of the Site was maintained prior to the Effective Date, (ii) 
fulfill all applicable obligations under the Occupational Health and Safety Act 
(Ontario), aod (iii) maintain insuraoce coverage in accordance with Section 2.10 
of the ARCES Contract, with the costs of maintaining such safety aod security 
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and the costs of such insurance to be included in the costs provided for in Section 
2.2(a). 

(c) Within thirty (30) days after the date that the Equity Sunk Costs have been paid, 
Greenfield shall apply for a review of Certificate of Approval-Air number 2023-
7HUMVW (a copy of which is attached as Exhibit B) pursuant to section 20.4(1) 
of the Environmental Protection Act (Ontario) and request that such approval be 
revoked without the issuance of a miw Certificate of Approval-Air for the 
Facility, and, to the extent permitted, Greenfield shall request that consideration 
of the application be expedited. 

(d) Greenfield shall not at any time (i) reapply for an environmental compliance 
approval for the Facility or for any other electricity generation facility at the Site, 
or (ii) recommence any construction activity in connection with the Facility at the 
Site. 

2.2 Payment of Costs 

(a) The OPA shall be responsible for and shall reimburse Greenfield for: (i) all costs 
(including cancellation and similar fees and costs) incurred by Greenfield or for 
which Greenfield is or may become liable in complying with the obligations of 
Greenfield set out in Section 2.1 (a) and Section 2.1 (b), and (ii) all costs incurred 
by Greenfield in connection with the development and construction of the Facility 
prior to the Effective Date and becoming due on or after the Effective Date, which 
have not been advanced, drawn, or committed by Secured Lenders to be advanced 
or drawn, on any Credit Facility. 

(b) Greenfield shall provide an Independent Engineer with a detailed list of all costs 
incurreu by Greenfield up· to the Effective Date in connection with the design, 
development, permitting and construction of the Facility, including without 
limitation in respect of engineering, design, permitting, letter of credit interest and 
other development costs excluding any such costs which have been paid for or 
reimbursed by draws or advances from any Credit Facility (the "Equity Sunk 
Costs"), along with such documentation as is reasonably required by the 
Independent Engineer to substantiate such Equity Sunk Costs and confirm that 
such costs have not been paid for or reimbursed by draws or advances from any 
Credit Facility. The Equity Sunk Costs shall include the costs set out on Schedule 
2:2(b). [NTD: Schedule 2.2(b) will be provided by Greenfield. It will 
document details (hours spent and description of services) of engineering and 
other services provided by Eastern Power Limited in connection with the 
design and development of the Facility, totalling approximately $35 million. 
The balance of the Equity Sunk Costs will total approximately $26 million, 
for an aggregate total of approximately $61 million.) The OP A shall reimburse 
Greenfield for the Equity Sunk Costs in accordance with Section 2.2( e). 

(c) The OPA shall indemnify, defend and hold harmless each of Greenfield, 
Greenfield Holdco and North Green Limited and each of their respective 
directors, officers and employees (collectively, the "Greenfield Indemnified 
Parties") from and against any and all Losses of the Greenfield Indemnified 
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Parties· relating to, arising out of, or resulting from any claims by Contractors, 
Suppliers, Govermnental Authorities and employees resulting from the cessation 
of construction of the Facility, except if and to the extent that such Losses are the 
result of the negligence or wilful misconduct of any Greenfield Indemnified Party. 

In the case of claims made · with respect . to which indernirification is sought 
pursuant to this Section 2.2( c), Greenfield shall give prompt written notice to the 
OP A of such claim including a description of such claim in reasonable detail, 
copies of all material written evidence of such claim and the actual or estimated 
amount of the damages that have been or will be sustained by the applicable 
Greenfield Indemnified Party, including reasonable supporting documentation 
therefor. The OP A shall assume the control of the defence, compromise or 
settlement of such claim. Upon the assumption of control of any claim by the 
OPA, the applicable Greenfield Indemnified Party shall co-operate fully, at OPA's 
request and cost, to make available to the OPA all pertinent information and 
witnesses under the Greenfield Indemnified Party's control, make such 
assignments and take such other steps as in the opinion of counsel for the OPA are 
reasonably necessary to enable the OP A to conduct such defence. Greenfield shall 
not and shall not permit any Greenfield Indemnified Party to compromise or settle 
any claim with respect to which indemnification is sought pursuant to this Section 
2.2(c), without the OPA's prior written consent. 

The Parties acknowledge that the OPA has, upon execution of this Agreement, 
provided to Greenfield, security for the performance of the OPA's indemnity and 
other obligations set out in Section 2.2 in an amount equal to $150 million [NTD: 
This amount is based on a reasonable estimate of the amount of the Equity 
Sunk Costs (aggregate of $61 million), plus the costs to terminate the 
Supplier Contracts and other costs to cease construction) in the form attached 
as Exhibit A (the "Costs Security"). If the OPA fails to pay any amount certified 
by the Independent Engineer as being properly owing under this Agreement as set 
out in Section 2.2(e) or fails to comply with its indemnity obligations under 
Section 2.2( c), Greenfield shall have the right to draw such unpaid amount from 
the Costs Security, provided that Greenfield provides the OPA with ten (1 0) 
Business Days' prior notice of its intent to draw on the Costs Security and at the 
end of such notice period, such unpaid amount remains outstanding. 

Greenfield shall submit detailed invoices for the costs referred to in Section 2.2(a) 
andcin-connectionc.withccEquityccSunk.=8osts=payable.=by.=the.cOJ'A.=toccG:t:eenfieldcto---~-'---

-the Independent Engineer:-The-Independent-Engineer shall -be;instructed · by -the 
. Parti~s to toinplete its-te~evv ofsud:i ifivoices-andsupportilig d6climentation in 

an expeditious manner. The Independent Engineer shall, within ten (1 0) Business 
Days after receipt of such detailed invoices and any reasonably required 
supporting documentation, issue a certificate certifying the amounts set out in 
such invoices which the Independent Engineer does not dispute are payable. The 
OPA shall, within five (5) Business Days after receipt of such certificate from the· 
Independent Engineer, pay Greenfield the amount certified. by the Independent 
Engineer. Greenfield shall have the opportunity to make submissions to the 
Independent Engineer regarding the amounts set out in such invoices disputed by 
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the Independent Engineer and not certified artd the Independent Engineer shall 
consider such submissions and if it agrees with such submissions, shall certify 
such amounts payable and if it does not agree with such submissions, shall 
provide its reasons to Greenfield. 

(f) Notwithstanding any provision in this Agreement to the contrary, to the extent the 
OPA is liable to Greenfield for any costs charged by a Person who does not deal 
at Arm's Length with Greenfield, such cost shall be deemed to exclude the 
amount that is in excess of the costs that would reasonably have been charged by 
a Person acting at Arm's Length with Greenfield providing substantially the same 
material or services in respect of such costs to Greenfield. 

(g) The costs of the Independent Engineer shall be borne by the OP A. 

2.3 ARCES Contract 

By entering into this Agreement, neither Greenfield nor the OPA waives any provision of the 
ARCES Contract, provided that the obligations of Greenfield and the OPA under the ARCES 
Contract shall be suspended during the term of this Agreement, except as otherwise set out 
herein. For greater certainty, the OPA and Greenfield agree that the ARCES Contract continues 
to be in full force and effect. 

2A Credit Facilities 

(a) Greenfield agrees to promptly seek any required consent of any Secured Lenders 
to the entering into of this Agreement by the OPA and Greenfield. [Greenfield 
and the OPA agree to negotiate in good faith any reasonable amendments to 
this Section 2.4 of this Agreement requested by the Secured Lenders.][NTD: 
should this be in this agreement oqeparate letter?] 

(b) The OP A shall pay to the Secured Lenders all accrued and unpaid interest and any 
make whole payments or breakage fees which Greenfield is obliged to pay to the 
Secured Lenders pursuant to the Credit Facilities, together with the outstanding 
principal amount of the debt facilities funded under the Credit Facilities in 
exchange for full and fmal releases from the Secured Lenders of all obligations of 
Greenfield and Greenfield Holdco under the Credit Facilities and the Secured 
Lender's Security Agreements held by such Secured Lenders and the release by 
such Secured Lenders of all claims and equity or other interests of such Secured 
Lenders in or to Greenfield or Greenfield Holdco, including all security held by 
such Secured Lenders on and against the Site, the Facility and all other property 
and assets of Greenfield and Greenfield Holdco. 

(c) Greenfield shall not grant any security interests in the Facility, the Facility 
Equipment and the Site, and shall keep title to the Facility, the Facility Equipment 
and the Site free and clear of all encumbrances. Greenfield shall not sell, transfer, 
dispose of, or otherwise enter into any agreement (directly or indirectly) relating 
to the ownership of the Facility, Facility Equipment or the Site, without the 
OPA's prior written consent, which consent may be withheld in the OPA's sole 
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and absolute discretion. · [NTD: Discuss purpose and time periods of 
restriction] 

(d) [The Parties agree that any amounts paid by the OP A pursuant to Section 2.4(b) 
shall be reflected in any quantification of damages under this Agreement and/or 
any adjustment to the "Net Revenue Requirement" under the Amended ARCES.) 
[NTD: Why should payments to Secured Lenders be taken into account?] 

2.5 Good Faith Negotiations 

In furtherance of the commitment of the Government of Ontario to relocate the Facility, 
Greenfield and the OPA agree to work together in good faith to determine a suitable site for a 
new nominal 300 MW natural gas fuelled combined cycle generating facility (the "Relocated 
Facility") and for the future expansion of the Relocate Facility as contemplated below and the 
OPA shall in good faith cooperate with and assist Greenfield in obtaining all licenses, permits, 
certificates, registrations, authorizations, consents or approvals issued by Governmental 
Authorities and required for the development, construction and operation of the Relocated 
Facility, including by advising such Governmental Authorities of the OPA's support for the 
Relocated Facility. In addition, Greenfield and the OP A agree to work together in good faith to 
negotiate an amendment to the ARCES Contract so that it relates to and applies to the Relocated 
Facility (the "Amended ARCES"). The Amended ARCES shall provide for (i) such 
amendments to the ARCES as are required to reflect the fact that the Relocated Facility is at a · 
different location, (ii) the agreement of the OPA and Greenfield to negotiate in good faith during 
the term of the Amended ARCES regarding potential opportunities to expand the Relocated 
Facility by an incremental300 MW or to fmd another suitable" site for a further nominal300 MW 
facility governed by a supply agreement with the OP A on terms substantially similar to the 
Amended ARCES, and depending on the ability of the system to accommodate such incremental 
300 MW, IESO requirements and that there are no significant technical or commercial 
impediments that cannot be reasonably satisfied, and (iii) a level of completion and performance 
security for the Amended ARCES, including for the incremental or additional 300 MW that is 
ninety percent (90%) less than that set out in .the ARCES Contract. 

2.6 Power and Authority 

(a) The OPA represents and warrants in favour of Greenfield that it has the corporate 
power and capacity to enter into this Agreement and to perform its obligations 
hereunder and this Agreement has been duly authorized by all required board 

----~---.c:ap,p~r=o:vals on.the.part ofthe OPA .. This.Agreement has.been.duly.executed and 
_delivered_by~the~Ol'Aand_is_a_legal,_xalid_and..binding_obligation_ofthe DP A, 

enforceable against the OPA in accordance with its terms: The execution and 
delivery of this Agreement by the OPA and the performance by the OP A of its 
obligations hereunder will not result in the violation of or constitute a default 
under applicable law or any judgment, decree, order or award of any 
Governmental Authority having jurisdiction over the OPA. The OPA has received 

· or obtained all directives, consents (other than those contemplated to be obtained 
hereunder after the Effective Date) and other authorizations required to be 
received or obtained as a condition to the entering into of this Agreement by, the 
OPA and the performance of its obligations hereunder. 
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(b) Greenfield represents and warrants in favour of the OPA that it has the corporate 
power and capacity to enter into this Agreement and to perform its obligations 
hereunder and this Agreement has been duly authorized by all required board and 
shareholder approvals on the part of Greenfield. This Agreement has been duly 
executed and delivered by Greenfield and is a legal, valid and binding obligation 
of Greenfield, enforceable against Greenfield in accordance with its terms. The 
execution and delivery of this Agreement by Greenfield and the performance by 
Greenfield of its obligations hereunder will not result in the violation of or 
constitute a default under applicable law or any judgment, decree, order or award 
of any Governmental Authority having jurisdiction over Greenfield. Greenfield 
has received or obtained all consents (other than those contemplated .to be 
obtained hereunder after the Effective Date) and other authorizations required to 
be received or obtained as a condition to the entering into of this Agreement by 
Greenfield and the performance of its obligations hereunder. 

ARTICLE3 
CONFIDENTIALITY, FIPPA AND PRIVILEGED COMMUNICATIONS 

3.1 Confidential Information 

From the Effective Date to and following the expiry of the term, the Receiving Party shall keep 
confidential and secure and not disclose Confidential Information, except as follows: 

(a) The Receiving Party may disclose Confidential Information to its Representatives 
for the purpose of assisting the Receiving Party in complying with its obligations 
under this Agreement. On each copy made by the Receiving Party, the Receiving 
Party must reproduce all notices which appear on the original. The Receiving 
Party shall inform its .Representatives of the confidentiality of Confidential 
Information and shall be responsible for any breach of this Article 3 by any of its 

(b) 

Representatives. · · 

If the Receiving Party or any of its Representatives are requested or required (by 
oral question, interrogatories, requests for information or documents, court order, 
civil investigative demand, or similar process) to disclose any Confidential 
Information in connection with litigation or any regulatory proceeding or 
investigation, or pursuant to any applicable law, order, regulation or ruling, the 
Receiving Party shall promptly notify the Disclosing Party. Unless the Disclosing 
Party obtains a protective order, the Receiving Party and its Representatives may 
disclose such portion of the Confidential Information to the Party seeking 
disclosure as is required by law or regulation in accordance with Section 3.2. 

(c) Where Greenfield is the Receiving Party, Greenfield may disclose Confidential 
Information to any Secured Lender or prospective lender or investor and its 
advisors, to the extent necessary, for securing financing for the Relocated Facility, 
provided that any such prospective lender or investor has been informed of the 
Supplier's confidentiality obligations hereunder and such prospective lender or 
investor has covenanted in favour of the OPA to hold such Confidential 
Information confidential and entered into a Confidentiality Undertaking in 
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substantially the form set out in Exhibit W to the ARCES Contract or in a similar 
form prepared by Greenfield and approved by the OPA. 

3.2 Notice Preceding Compelled Disclosure 

If the Receiving Party or any of its Representatives are requested or required to disclose any 
Confidential Information, the Receiving Party shall promptly notify the Disclosing Party of such 
request or requirement so that the Disclosing Party may seek an appropriate protective order or 
waive compliance with this Agreement. If, in the absence of a protective order or the receipt of a 
waiver hereunder, the Receiving Party or its Representatives are compelled to disclose the 
Confidential Information, the Receiving Party and its Representatives may disclose only such of 
the Confidential Information to the Party compelling disclosure as is required by law only to 
such Person or Persons to which the Receiving Party is legally compelled to disclose and, in 
connection with such compelled disclosure, the Receiving Party and its Representatives shall 
provide notice to each such recipient (in co-operation with legal counsel for the Disclosing Party) 
that such Confidential Information is confidential and subjeCt to non-disclosure on terms and 
conditions equal to those contained in this Agreement and, if possible, shall obtain each 
recipient's written agreement to receive and use such Confidential Information subject to those 
terms and conditions. 

3.3 Return oflnformation 

Upon written request by the Disclosing Party, Confidential Information provided by the 
Disclosing Party in printed paper format or electronic format will be returned to the Disclosing 
Party and Confidential Information transmitted by the Disclosing Party in electronic format will 
be deleted from the emails and directories of the Receiving Party's and its Representatives' 
computers; provided, however, any Confidential Information (i) found in drafts, notes, studies 
and other documents prepared by or for the Receiving Party, or its Representatives, or (ii) found 
in electronic format as part of the Receiving Party's off-site or on-site data storage/archival 
process system, will be held by the Receiving Party and kept subject to the terms of this 
Agreement or destroyed at the Receiving Party's option. Notwithstanding the foregoing, a 
Receiving Party shall be entitled to make at its own expense and retain one copy of any 
Confidential Information materials it receives for the limited purpose of discharging any 
obligation it may have under laws and regulations, and shall keep such retained copy subject to 
the terms of this Article 3. 

3.4 FIPP A Records and Compliance 
-------------------- ----------------- ----------------------------------------------- -----· - --

The Parties_li.ckno~edge_<L!1Qllgt'ee !hat_ the OPAis_sJ!.bj~ctJ(). fue freerj(nn ofinfOI'I'J'lafio.n a.nd 
Protection of Privacy Act (Ontario) (''FIPPA") and that FIPPA applies to and governs all 
Confidential Information in the custody or control of the OPA ("FIPPA Records") and may, 
subject to FIPPA, require the disclosure of such FIPPA Records to third parties. Greenfield 
agrees to provide a copy of any FIPP A Records that it previously provided to the OP A if 
Greenfield continues to possess such FIPP A Records in a deliverable form at the time of the 
OPA's request. If Greenfield does possess such PIPPA Records in a deliverable form, it shall 
provide the same within a reasonable time after being directed to do so by the OP A. The 
provisions of this section shall survive any termination or expiry of this Agreement and shall 
prevail over any inconsistent provisions in this Agreement. 
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3.5 Privileged Communications 

(a) The Parties agree that all discussions, communications and correspondence 
between the Parties or their Representatives from and after the date of this 
Agreement, whether oral or written, and whether Confidential Information or not, 
in connection with the termination of the ARCES Contract or otherwise relating 
to any differences between the Parties respecting the ARCES Contract or relating 
to other projects or potential opportunities being discussed between the Parties are 
without prejudice and privileged. 

(b) Notwithstanding Section 3.5(a), nothing in this Agreement shall prevent 
Greenfield and the OPA from communicating with one another on a with 
prejudice basis at any point in time by designating its communication, whether 
oral or written, as a "with prejudice" communication, provided that such "with 
prejudice" communication does not include or refer, either directly or indirectly, 
to any without prejudice and privileged discussions, communications and 
correspondence. 

ARTICLE4 
TERM AND EXPIRY 

4.1 Term and Expiry 

(a) The term of this Agreement shall be effective from the Effective Date for a period 
of 60 days and shall automatically expire at the end of such 60 day period, 
provided that the term may be extended once by an additional period of 60 days 
by either the OP A or Greenfield providing the other Parties with written notice no 
less than five (5) Business Days prior to the expiry of the original term and may 
be further extended for an agreed upon period of time with the mutual agreement 
in writing of the OP A and Greenfield. 

(b) Upon expiry of the tel'lll of this Agreement, following any extension exercised in 
accordance with Section 4.1(a): 

(i) 

(ii) 

the ARCES Contract shall be terminated and the amount owed by the 
OP A to Greenfield in addition to those amounts payable pursuant to 
Section 2.2 shall be determined in accordance with Section 4.2; 

Greenfield shall return to the OP A any remaining portion of the Costs 
Security which the Independent Engineer, acting reasonably, determines 
will not be required to cover any further obligations of Greenfield for costs 
or other liabilities in respect of the cessation of construction of the Facility 
as contemplated by Section 2.2, or for which the OP A may be liable to 
indemnify any of the Greenfield Indemnified Parties under Section 2.2( c); 
and 

(iii) subject to Section 7.10, no Party shall have any further obligations 
hereunder. 
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4.2 Damages 

If the ARCES Contract is terminated in accordance with Section 4.l(b)(i) or Section 7.1(a) of 
this Agreement, Greenfield's damages shall be determined as the net present value of the net 
revenues, without discount, from the Facility that are forecast to be earned by Greenfield during 
the "Term" (as defined in the ARCES Contract), taking into account any actions that Greenfield 
should reasonably be expected to take to mitigate the effect of the termination of the ARCES 
Contract, (acknowledging the fact that as provided in this Agreement, Greenfield will not 
complete construction of or operate the Facility), plus the amount of [$•] in respect of the 
deemed terminal value of the Facility at the end of the Term. For greater certainty, the net 
revenues from the Facility shall be calculated by deducting the costs that would have been 
incurred by Greenfield in connection with the development, construction, fmancing, operation 
and maintenance of the Facility from payments that would have been made to Greenfield under 
the ARCES Contract, taking into account the payments on account of Equity Sunk Costs made to 
Greenfield hereunder and the fair market value of the Relocated Equipment, at the time such 
damages are being determined, paid for with payments made by the OP A. [NTD: Should we 
reference or add to this Agreement the provisions of Section 13.3 of the ARCES dealing 
with procedure to settle the amount, etc] 

5.1 Notices 

ARTICLES 
NOTICES 

(a) All notices pertaining to this Agreement shall be in writing and shall be addressed 
as follows: 

If to Greenfield: 

and to: 

If to the OPA: 
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Greenfield South Power Corporation 
2275 Lake Shore Blvd. West 
Strite 401 
Toronto, Ontario M8V 3Y3 

Attention: 
Facsimile: 

Greg Vogt, President 
(416) 234-8336 

McMillan LLP 
Brookfield Place 
1~1 B~YStr~~t, SJ!ite440Q 

_ J:orQ_nto,_9Atai"i9 M~J2I3 .· 

Attention: 
Facsimile: 

Carl DeVuono 
(416) 304-3755 

Ontario Power Authority 
120 Adelaide Street West 
Suite 1600 
Toronto, Ontario 
M5H 1Tl 
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Attention: 
Facsimile: 

Michael Lyle, General Counsel 
(416) 969-6071 

Either Party may, by written notice to the other Parties, change the address to 
which notices are to be sent. 

(b) Notices shall be delivered or transmitted by facsimile, by hand, or by courier, and 
shall be considered to have been received by the other Party on the date of 
delivery if delivered prior to 5:00p.m. (Toronto time) on a Business Day and 
otherwise on the next following Business Day, provided that any notice given 
pursuant to Section 2.2( d) shall be sent by facsimile and by courier. 

ARTICLE6 
DISPUTE RESOLUTION 

6.1 Informal Dispute Resolution 

If any Party considers that a dispute has arisen under or in connection with this Agreement that 
the Parties cannot resolve, then such Party may deliver a notice to the affected Party or Parties 
describing the nature and the particulars of such. dispute. Within ten (1 0) Business Days 
following delivery of such notice to the affected Party or Parties, a senior executive (Senior 
Vice-President or higher) from each affected Party shall meet, either in person or by telephone 
(the "Senior Conference"), to attempt to resolve the dispute. Each senior executive shall be 
prepared to propose a solution to the dispute. If, following the Senior Conference, the dispute is 
not resolved, the dispute shall be settled by arbitration pursuant to Section 6.2. 

6.2 Arbitration 

Any matter in issue between the Parties as to their rights under this Agreement shall be decided 
by arbitration pursuant to this Section 6.2, provided, however, that the Parties have first 
completed a Senior Conference pursuant to Section 6.1. Any dispute to be decided in 
accordance with this Section 6.2 will be decided by a single arbitrator appointed by the Parties 
or, if such Parties fail to appoint an arbitrator within fifteen (15) days following the reference of 
the dispute to arbitration, upon the application of any of the Parties, the arbitrator shall be 
appointed by a Judge of the Superior Court of Justice (Ontario) sitting in the Judicial District of 
Toronto Region. The arbitrator shall not have any current or past business or financial 
relationships with any Party (except prior arbitration). The arbitrator shall provide each of the 
Parties an opportunity to be heard and shall conduct the arbitration hearing in accordance with 
the provisions of the Arbitration Act, 1991 (Ontario). Unless otherwise agreed by the Parties, the 
arbitrator shall render a decision within ninety (90) days after the end of the arbitration hearing 
and shall notify the Parties in writing of such decision and the reasons therefor. The arbitrator 
shall be authorized only to interpret and apply the provisions of this Agreement and shall have no 
power to modify or change this Agreement in any manner. The decision of the arbitrator shall be 
conclusive, final and binding upon the Parties. The decision of the arbitrator may be appealed 
solely on the grounds that the conduct of the arbitrator, or the decision itself, violated the 
provisions of the Arbitration Act, 1991 (Ontario) or solely on a question oflaw as provided for in 
the Arbitration Act, 1991 (Ontario). The Arbitration Act, 1991 (Ontario) shall govern the 
procedures to apply in the enforcement of any award made. If it is necessary to enforce such 
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award, all costs of enforcement shall be payable and paid by the Party against whom such award 
is enforced. Unless otherwise provided in the arbitral award to the contrary, each Party shall 
bear (and be solely responsible for) its .own costs incurred during the arbitration process, and 
each Party shall bear (and be solely responsible for) its equal share of the costs of the arbitrator. 
Each Party shall be otherwise responsible for its own costs incurred during the arbitration 
process. [NTD: Being reviewed by Greenfield.]. 

7.1 Default 

ARTICLE7 
MISCELLANEOUS 

(a) If the OPA fails to perform any material covenant or obligation set forth in this 
Agreement and such failure is not remedied within ten (1 0) Business Days after 
written notice of such failure from Greenfield, the ARCES Contract shall be 
terminated and the amount owed by the OP A to Greenfield shall be determined in 
accordance with Section 4.2. 

(b) If Greenfield fails to perform any covenant or obligation set forth in Section 
2.1(a), Section 2.1(c), Section 2.1(d) or Section 2.4(c) of this Agreement and such 
failure is not remedied within ten (1 0) Business Days after written notice of such 
failure from the OP A, such failure shall constitute a "Supplier Event of Default" 
under the ARCES Contract and shall entitle the OPA to exercise any remedies 
thereunder in connection with such default. 

7.2 Injunctive and Other Relief 

Each of Greenfield and the OPA acknowledge that a breach of this Agreement by the other 
Party, including, without limitation, Section 2.1, 2.2, 2.4, and Article 3 shall cause irreparable 
harm to the non breaching Party, and that the injury to non breaching Party shall be difficult to 
calculate and inadequately compensable in damages. The breaching Party agrees that the non 
breaching Party is entitled to obtain injunctive relief (without proving any damage sustained by 
it) or any other remedy against any actual or potential breach of the provisions of this Agreement 
by the breaching Party. 

~ 7.3 Record Retention; Audit Rights 

~. ·Greenfield shall keep complete and accurate records and all other data required for the purpose 
__cc,......_u . of' proper ac!TI!Inistratfon ortlurA:greement~1-sucll: records sfian-& malTI:mii:ieci aS requrreo 15y . o·· ----~:!!~11~~~~i~~x!:%~n~~~:s:th;o~~~:~-~:n:~~=r3~~::~;::rn~~t:e::~f;;o~~~~ 

reasonable access to the relevant and appropriate financial and operating records and data kept 
by it relating to this Agreement reasonably required for the OPA to (i) comply with its 
obligations to Governmental Authorities, (ii) verify or audit billings or to verify or audit 
information provided in accordance with. this Agreement, and (iii) to determine any amounts 
owing or payable pursuant to Sections 2.2(a), 2.2(b), 2.2(c) and 2.4(b). The OPA may use its 
own employees for purposes of any such review of records provided that those employees are 
bound by the confidentiality requirements provided for in Article 3. Alternatively, the OPA may 
at its own expense appoint an auditor to conduct its review. 
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7.4 Inspection of Site 

(a) The OPA and its authorized agents and Representatives shall, at all times upon 
two (2) Business Days' prior notice, at any time after execution of this Agreement 
and during the term of this Agreement, have access to the Site and every part 
thereof during regular business hours and Greenfield shall, and shall cause all 
personnel at the Site within the control of Greenfield to furnish the OP A with all 
reasonable assistance in inspecting the Site for the purpose of ascertaining 
compliance with this Agreement; provided that such access and assistance shall 
be carried out in accordance with and subject to the reasonable safety and security 
requirements of Greenfield. 

(b) The inspection of the Site by or on behalf of the OP A shall not relieve Greenfield 
of any of its obligations to comply with the terms of this Agreement. [In no event 
will any inspection by the OPA hereunder be a representation that there has 
been or will be compliance with this Agreement and laws and 
regnlations.J[NTD: This is from the ARCES Contract. Why has it been 
deleted?] [NTD: Because I thought it was it is covered in Section 7.5] 

7.5 Inspection Not Waiver 

Failure by OP A to inspect the Site or any part thereof under Section 7 .4, or to exercise its audit 
rights under Section 7.3, shall not constitute a waiver of any of the rights of the OPA hereunder. 
An inspection or audit not followed by a notice of a default by Greenfield shall not constitute or 
be deemed to constitute a waiver of any such default, nor shall it constitute or be deemed to 
constitute an acknowledgement that there has been or will be compliance by Greenfield with this 
Agreement. 

7.6 "No PubliCity 

No Party shall make any public statement or announcement regarding the existence or contents 
of this Agreement without the prior written consent of the other Party. Notwithstanding the 
foregoing and Article 3, following execution of this Agreement, the OPA and its Representatives 
shall be permitted to make a public announcement, which is provided to Greenfield cin advance, 
that an agreement has been entered into b"etween the OP A and Greenfield which provides for (i) 
the permanent cessation of work on the Facility, (ii) the revocation of the permit set out in 
Section 2.1 (c) in the circumstances described therein, and (iii) further negotiations between the 
OPA and Greenfield to determine the ultimate resolution of the relocation of the Facility, failing 
which, the ultimate resolution will be determined through binding arbitration. [NTD: This 
clause remains subject to further revision as the OPA has not yet finalized this language.] 

7. 7 Business Relationship 

Each Party shall be solely liable for the payment of all wages, taxes, and other costs related to the 
employment by such Party of Persons who perform this Agreement, including all federal, 
provincial, and local income, social insurance, health, payroll and employment taxes and 
statutorily-mandated workers' compensation coverage. None of the Persons employed by any of 
the Parties shall be considered employees of any other Party for any purpose. Nothing in this 
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Agreement shall create or be deemed to create a relationship of partners, joint venturers, 
fiduciary, principal and agent or any other relationship between the Parties. 

7.8 Binding Agreement 

Except as otherwise set out in this Agreement, this Agreement shall not confer upon any other 
Person, except the Parties and their respective· successors and. permitted assigns, any rights, 
interests, obligations or remedies under this Agreement. This Agreement and all of the 
provisions of this Agreement shall be binding upon and shall enure to the benefit of the Parties 
and their respective successors and permitted assigns. 

7.9 Assignment 

7.10 

(a) Neither this Agreement nor any of the rights, interests or obligations under this 
Agreement may be assigned by Greenfield, without the prior written consent of 
the OPA, which consent shall not be unreasonably withheld; provided that 
Greenfield may without the consent of the OPA assign this Agreement and all 
benefits and obligations hereunder to the Affiliate which will develop, construct, 
own and operate the Relocated Facility as contemplated by Section 2.5, provided 
that the assignee agrees in writing in a form satisfactory to the OP A, acting 
reasonably, to assume and be bound by the terms and conditions of this 
Agreement. 

(b) Neither this Agreement nor any of the rights, interests or obligations under. this 
Agreement may be assigned by the OPA, without the prior written consent of 
Greenfield, which consent shall not be unreasonably withheld; provided that the 
OP A shall have the right to assign this Agreement and all benefits and obligations 
hereunder without the consent of Greenfield to the Government of Ontario or any 
corporation owned or Controlled by the Government of Ontario with a credit 
rating that is equal to or better than the OPA's credit rating, and which assumes 
all of the obligations and liabilities of the Ontario Power Authority under this 
Agreement and agrees to be novated into this Agreement in the place and stead of 
the OPA, provided that the ~ssignee agrees in writing to assume and be bound by 
the terms and conditions of this Agreement, whereupon, the OPA shall be relieved 
of all obligations and liability arising pursuant to this Agreement. 

Survival 

-c-~ 1-__ -Tli~provisiopsofS~ction ~j,SectiD11 ~~i,)\rti<;le 3, Secti~n4T(b),-se~tion4~2-;-ArtiC!t-6, apd;·----"-'--'-=---0 Section 7.3, shall survivetheexpirationoftheterm. • - - - --- - --

7.11 Counterparts 

This Agreement may be executed in two or more counterparts, and all such counterparts shall 
together constitute one and the same Agreement. It shall not be necessary in making proof ofthe 
contents of this Agreement to produce or account for more than one such counterpart. Any Party 
may deliver an: executed copy of this Agreement by facsimile or electronic mail but such Party 
shall, within ten (10) Business Days of such delivery by facsimile or electronic mail, promptly 
deliver to the other Party an originally executed copy of this Agreement. 

Error! Unknnwn document property name. 



- 18-

7.12 Time of Essence 

Time is of the essence in the performance of the Parties' respective obligations under this 
Agreement. 

7.13 No Third-Party Beneficiaries 

This Agreement is for the sole benefit of the parties hereto and their respective successors and 
permitted assigns and nothing herein, express or implied, is intended to or shall confer upon any 
other person any legal or equitable right, benefit or remedy of any nature whatsoever, under or 
by reason of this Agreement. 

7.14 Further Assurances 

Each of the Parties shall, from time to time on written request of the other Party, do all such 
further acts and execute and deliver ot cause to be done, executed or delivered all such further 
acts, deeds, documents, assurances and things as may be required, acting reasonably, in order to 
fully perform and to more effectively implement and carry out the terms of this Agreement. 

IN WITNESS WHEREOF, and intending to be legally bound, the Parties have executed this 
Agreement by the undersigned duly authorized representatives as of the date first stated above. 

GREENFIELD SOUTH POWER 
CORPORATION 

By: -------------------------------
Name: Gregory M. Vogt 

Title: President 

I have authority to bind the corporation 
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ONTARIO POWER AUTHORITY 

By: 
------------------------
Name: Colin Andersen 

Title: Chief Executive Officer 

I have authority to bind the corporation. 



EXHIBIT A 
FORM OF IRREVOCABLE STANDBY LETTER OF CREDIT 

DATE OF ISSUE: • 
APPLICANT: Ontario Power Authority 

BENEFICIARY: Greenfield South Power Corporation 

AMOUNT: • 
EXPIRY DATE: • 
EXPIRY PLACE: Counters of the issuing financial institution in Toronto, Ontario 

CREDIT RATING: [Insert credit rating only if the issuer is not a fmancial institution listed in 
either Schedule I or II of the Bank Act] 

TYPE: Irrevocable Standby Letter of Credit 

NUMBER: 

We hereby authorize you to draw on [insert name of financial institution and financial 
institution's address in Toronto, Ontario] in respect of irrevocable standby letter of credit No. 
-=---:-:---:(the "Credit"), for the account of the Applicant up to an aggregate amount of $• (• 
Canadian dollars) available by your draft at sight, accompanied by: 

1. A certificate signed by an officer of the Beneficiary stating that: 

"The Ontario Power Authority is in breach of its obligation set out in Section 2.2 
of the Facility Relocation and Settlement Agreement between the Beneficiary and 
the Applicant, and therefore the Beneficiary is entitled to draw upon the Credit in 
the amount of the draft attached hereto."; and 

2. A certified true copy of a letter sent by the Beneficiary to the Applicant, by 
facsimile to 416-969-6071 and by courier to the attention of Michael Lyle, 
General Counsel, 120 Adelaide Street West, Suite 1600, Toronto ON M5H 1 Tl, 
notifying the Applicant that the Beneficiary intends to draw on this Credit, 
together with a copy of the facsimile confirmation and courier receipt evidencing 
that the letter was received by the Beneficiary no less than [ten (10)) business 
dayspriorto the dateofthe draw .. 

Drafts drawn hereunder must bear llie claiise''Drawn under irrevocable Staridby Letter OfCredit . 
No. [insert number) issued by [the financial institUtion] dated [insert date]". 

Partial drawings are permitted. 

This Credit is issued in connection with the Facility Relocation and Settlement Agreement dated 
as of the • day of November, 2011 between the Beneficiary and the Applicant. 
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We agree with you that all drafts drawn under, and in compliance with the terms of this Credit 
will be du1y honoured, if presented at the counters of [insert the financial institution and 
financial institution's address, which must be located in Toronto, Ontario] at or before 5:00 
pm (EST) on [insert the expiry date]. 

This irrevocable standby letter of credit is subject to the International Standby Practices ISP 98, 
International Chamber of Conunerce publication No. 590 and, as to matters not addressed by the 
ISP 98, shall be governed by the laws of the Province of Ontario and applicable Canadian federal 
law, and the parties hereby irrevocably agree to attorn to the non-exclusive jurisdiction of the 
courts of the Province of Ontario. 

-END-

[Insert name of Financial Institution] 

By: -------------------------
Authorized Signatory 
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EXHIBITB 
COPY OF CERTIFICATE OF APPROVAL-AIR NUMBER 2023-7HUMVW 
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Aleksandar Kojic 

From: 
Sent: 

Sebastiane, Rocco [RSebastiano@osler.com] 
November 20, 2011 12:37 PM 

To: 
Cc: 

Michael Lyle; Michael Killeavy; JoAnne Butler 
Ivanoff, Paul; Smith, Elliot 

Subject: Re: Revised FRSA . 

By the way, one other point. We discussed the "without discount" language in· section 4.2. 
Carl suggested that the NPV use a nominal discount rate taking account the low cost of 
financing in the financial model. I countered that in addition to CPI there are other 
considerations that go into determining an appropriate discount rate. I suggested that we 
state "using a discount rate to be agreed upon" but he would prefer that we agree on the 
number in advance. I don't want this to be a sticking point in negotiating this agreement as 
it did with TCE. Therefore, I will keep pushing to keep the number out of Section 4.2. 

Original Message ----
From: Sebastiane, Rocco 
Sent: Sunday, November 20, 2011 12:23 PM 
To: 'Michael.Lyle@powerauthority.on.ca' <Michael.Lyle@powerauthority.on.ca>; 
'Michael.killeavy@powerauthority.on.ca' <Michael~killeavy@powerauthority.on.ca>; 
'joanne.butler@powerauthority.on.ca' <joanne.butler@powerauthority.on.ca> 
Cc: Ivanoff, Paul; Smith, Elliot 
Subject: Re: Revised FRSA 

Elliot and I just completed our call with Carl. It was a productive call. We discussed the 
points raised by Michael, along with the points we had identified .. I think that we getting 
close to a deal here.. Carl is going to get us the proposed list of Relocated Equipment, the 
breakdown of the proposed $61 million in Equity Sunk Costs (which is now proposed to be 
attached as a schedule as being proposed by GS, but Subject to review and 
verification/certification by the IE) and the estimate of the cancellation costs that went 
into getting to the approx .$90 million for the $150 million LC. On the terminal value of 
Facility, I told Carl it has to come out and the agreement should be silent on it. If we 
can't agree on the NPV of the net revenue stream then he can go tell it to the valuator who 
will determine the valuation of the NPV. He is going to take this back to Greg. 

To expedite the process and avoid having a second call, I would propose that we revise the 
·FRSA draft to reflect our call with Carl and then circulate a revised draft to our team. We 
can then arrange a call to discuss comments once you've had a chance to review the further 
revised draft. 

In the meantime, I have also asked Elliot to prepare a first cut of the side letter to deal 
with the assignment of the NUG contract for Keele Valley to the OPA and the proposed 

-----iicf:Ju'Stmerr t to--tliF-iiionth1y=2apanty-=jiayiiienfs-·Ea"'r"Ei'-t're'C:Fflie~'i:lBIFr6'rl'af·-c:amrren-siiittarr''Fo"'cE'asterri·c.=__--"-
-Power aoove--thF$lemi1Tion-paymenrfrom the--OEf'L --~ · ~ ------· - ---- ---- · ·· - -

Timing wise, my kids are in the Santa Claus parade today, so I need to attend to that for a 
good part of the afternoon. I should be free late afternoon. I will confirm and propose a 
conference call time later this afternoon. 

Thanks, Rocco 

Original Message 
From: Sebastiane, Rocco 
Sent: Sunday, November 20, 2011 08:58 AM 
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To: 'Michael Lyle (Michael.Lyle@powerauthority.on.ca)' <Michael.Lyle@powerauthority.on.ca>; 
'Michael Killeavy (Michael.killeavy@powerauthority.on.ca)' 
<Michael.killeavy@powerauthority.on.ca> 
Cc: Ivanoff, Paul; Smith, Elliot 
Subject: FW: Revised FRSA 

carl responded that he is going to follow-up on my comments and we are going to speak at 10 
am about the other changes. I'll let you know how it goes. Regards, Rocco 

-----Original Message-----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Sunday, November 20, 2011 6:38 AM 
To: Sebastiane, Rocco 
Subject: Re: Revised FRSA 

I'll follow up on your comments below and let's speak at 9:30 or 10. 

Carl De Vuono 
McMillan LLP 

direct - 416.307.4055 
mobile - 416.918.1046 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Original Message -----
From: Sebastiana, Rocco [mailto:RSebastiano@osler.cpm] 
Sent: Sunday, November 20, 2011 01:09 AM 
To: Carl De Vuono 
Cc: Smith, Elliot <ESmith@osler.com>; 'Michael Lyle (Michael.Lyle@powerauthority.on.ca)' 
<Michael.Lyle@powerauthority.on.ca> 
Subject: RE: Revised FRSA 

Carl, can we speak Sunday morning around 9:30 or 10 am? 

I have been through your changes and many of them look fine. Obviously, some of the dollars 
figures will require consideration by my client, but the sooner you can get us the breakdown 
of the Equity Sunk costs the better. Also, can Greg please provide us with a break down of 
how he calculated the additional $90 million to get to $150 million? It would be helpful to 
us to get comfortable that this is a reasonable number. 

Regarding the Relocated Equipment, does Greg has a Schedule 2.1(a) that we can look at? I 
don't understand why he is pushing so hard on these items, as we have already listed the key 
large ticket items in the list. The rest of the equipment he should be able to tell the 
Suppliers to suspend because even if we find a replacement site, it is going to take time to 
get it approved and permitted and then we'd simply be paying to have this other equipment 
stored in a warehouse somewhere. To suspend these other items for 60 or so days is not an 
unreasonable request on our part. 
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I am quite troubled by your change to Section 4.2 to add a dollar amount for the "deemed 
terminal value of the Facility". This concept is not part of the "Discriminatory Action 
Compensation" language in the ARCES that we discussed on Friday and furthermore, is 
completely outside of the ARCES_Contract. Once the end_of the Term of ARCES Contract would 
have been reached, this Facility would have become a merchant power plant as there is no· 
obligation on the part of the OPA to provide any extension or replacement contract. 
Therefore, the terminal value is completely speculative and in fact, could be zero or a 

_negative amount depending upon assumptions of future market conditions or system needs at the 
end of the Term. This ask needs to come off the table if we are to come to an agreement by 
Monday. 

Thanks, Rocco 

-----Original Message---c-
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Saturday, November 19, 2011 11:38 PM 
To: Smith, Elliot; Sebastiana, Rocco 
Cc: Michael.Lyle@powerauthority.on.ca 
Subject: RE: Revised FRSA 

Elliot_and Rocco, Thanks for your draft of the FRSA sent earlier today. Attached is a revised 
draft, together with a blackline showing changes from the draft you sent. GSPC is looking at 
these changes at the same time and accordingly they are subject to GSPC's comments. I 
understand that we may should be receiving a form of release with the amount to be received 
from the OEFC in respect of the OEFC matter and a draft letter from the OPA to provide for 
the balance of the amount. 

Let me know what time you would like to speak tomorrow. 

Carl De Vuono 
McMillan LLP 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

From: Smith, Elliot [ESmith@osler.com] 
Sent: November 19, 2011 10:46 AM 

--TO-:-"Gar>l=De~Vuonoc;-·Seba.st-iano-;=Roe-cO'-'=~=-c-=---=c__c~===:__~=-'---"--=--=-· _c-cc· c_c--c:-cc· cc-·c_:_c____:_=-:==---'----'--'-":__~ 

Cc-:- MichaeL-Ly-le@powerauthority .on. coa 
subject: Revised FRSA -

Carl, 
Please find attached a revised draft of the Facility Relocation and-settlement Agreement, 
along with a blackline referencing the version you sent on November 17. If you have any 
questions, let us know. 

In the interest of time I am sending this to the OPA simultaneously and as such it remains 
subject to further comment by the OPA. 

Elliot 
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Elliot Smith, P.Eng. 
Associate 

416.862.6435 

DIRECT 

416.862.6666 

FACSIMILE 

esmith@osler.com<mailto:esmith@osler.com> 

Osler, Hoskin & Harcourt LLP 
Box 58, 1 First Canadian P.lace 
Toronto, Ontario, Canada MSX 188 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2811 6:22 PM 
To: Sebastiane, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Please see fully signed agreement attached. 

Carl De Vuono 
Partner 
direct 416.387.4855 I mobile 416.918.1846 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7888 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you_are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Please consider the environment before printing this e-mail. 

From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2811 6:86 PM 
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To: Carl De Vuono 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Carl, I have just been advised that the letter was being sent lawyer to lawyer. So, would 
you please send it to Greg for his execution. 

Thanks, Rocco 

From: Sebastiane, Rocco 
Sent: Friday, November 18, 2e11 6:e4 PM 
To: 'Carl De Vuono' 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

The letter has been signed and enclosed is a copy. I _believe that it has been sent to GSPC 
also. Perhaps you can confirm that Greg has received it. 

Thanks, Rocco 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2e11 G:ee PM 
To: Sebastiane, Rocco 
Cc: Smith, Elliot; 'Michael.Lyle@powerauthority.on.ca 
Subject: RE: 'Agreement in Principle Letter 

Ok. Is the OPA sending the letter to GSPC for signature? 

Carl De Vuono 
Partner 
direct 416.3e7.4ess I mobile 416.918.1e46 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7eee ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Please consider the environment before printing this e-mail. 

~~-=-·~--=-=--=~·=--===-=-~-~~~=~~-=-~-=-~-=-=·=-=-~·~~~~~~~-,=-=-=--=-=··=-~-~~----~ 

From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2e11 5:57 PM 
To: Carl De Vuono 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Yes, the media statement is the one that I sent you. It is my understanding that the media 
statement may be issued on Monday as·opposed to today. 
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Regards, Rocco 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2011 5:36 PM 
To: Sebastiane, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

The letter is ok. I assume the media statement is the one you sent me a couple of minutes 
ago. 

Please have the OPA sign and send the letter GSPC and GSPC will sign and send it back. 

Carl De Vuono 
Partner 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Please consider the environment before printing this e-mail. 

From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2011 5:29 PM 
To: Carl De Vuono 
Cc: Michael Lyle (Michael.Lyle@powerauthority.on.ca); Smith, Elliot 
Subject: Agreement in Principle Letter 

Confidential and Without Prejudice 

Carl, 

We are ok with your changes to the letter with one minor change. 
positive statement that the OPA will be issuing a media statement 
letter. 

We have also added a 
in connection with the 

If you are ok with. the letter then we will proceed to have the OPA sign it and send it over 
to Greenfield. 

Regards, Rocco 
[cid:image002.gif@01CCA6A8.90605290] 

Rocco Sebastiane 
Partner 

6 



416.862.5859 

DIRECT 

416.862.6666 

FACSIMILE 

rsebastiano@osler.com 

Osler, Hoskin & Harcourt. LLP 
Box 58, 1 First Canadian Place 
Toronto, Ontario, Canada M5X 1B8 

[cid:image883.gif@81CCA6A8.98685298]<http://www.osler.com/> 

******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confiaentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser ou dele divulguer sans autorisation. 

******************************************************************** 
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Aleksandar Kojic 

From: JoAnne Butler 
Sent: 
To: 
Cc: 

November 20, 2011 12:43 PM 
'rsebastiano@osler.com'; Michael Lyle; Michael Killeavy 
'Pivanoff@osler.com'; 'ESmith@osler.com' 

Subject: Re: Revised FRSA 

Agree completely, Rocco, with your approach on Discount Rate. We are right back there again 
on the TCE discussion. 

JCB 

Original Message -----
From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: Sunday, November 20, 2011 12:37 PM 
To: Michael Lyle; Michael Killeavy; JoAnne Butler 
Cc: Ivanoff, Paul <Pivanoff@osler.com>; Smith, Elliot <ESmith@osler.com> 
Subject: Re: Revised FRSA 

By the way, one other point. We discussed the "without discount" language in section 4.2. 
Carl suggested that the NPV use a nominal discount rate taking account the low cost of 
financing in the financial model. I countered that in addition to CPI there are other 
considerations that go into determining an appropriate discount rate. I suggested that we 
state "using a discount rate to be agreed upon" but he would prefer that we agree on the 
number in advance. I don't want this to be a sticking point in negotiating this agreement as 
it did with TCE. Therefore, I will keep pushing to keep the number out of Section 4.2. 

Original Message ----
From: Sebastiane, Rocco 
Sent: Sunday, November 20, 2011 12:23 PM 
To: 'Michael.Lyle@powerauthority.on.ca' <Michael.Lyle@powerauthority.on.ca>; 
'Michael.killeavy@powerauthority.on.ca' <Michael.killeavy@powerauthority.on.ca>; 
'joanne.butler@powerauthority.on.ca' <joanne.butler@powerauthority.on.ca> 
Cc: Ivanoff, Paul; Smith, Elliot 
Subject: Re: Revised FRSA 

Elliot and I just completed our call with Carl. It was a productive call. We discussed the 
points raised by Michael, along with the points we had identified. I think that we getting 
close to a deal here. Carl is going to get us the proposed list of Relocated Equipment, the 
breakdown of the proposed $61 million in Equity Sunk Costs (which is now proposed to be 
attached as a schedule as being proposed by GS, but subject to review and 
\/erffh:af:Lon'icli'r't'Yf'fi::'a1:I'ol1'-6y .. ftiio-'i'E-}'c;iirrd=-th'e=irs-i::i.lll<fte .. o'f--'fhe can-cei'tii:i'cfri-c'O'S'i:'S""i:h'a't"Weifc·----·'" 
into -getnng to-tne:approx-$90-·mnlion· for -uie"$1:50~~mnlion·~cc .--~oif-th-etermTffarvalUe·of 
Facility, I told Carl it has to come out and the agreement should be silent on it. If we 
can't agree on the NPV of the net revenue stream then he can go tell it to the valuator who 
will determine the valuation of the NPV. He is going to take this back to Greg. 

To expedite the process and avoid having a second call, I would propose that we revise the 
FRSA draft to reflect our call with Carl and then circulate a revised draft to our team. We 
can then arrange a call to discuss comments once you've had a chance to review the further 
revised draft. 

In the meantime, I have also asked Elliot to prepare a first cut of the side letter to deal 
with the assignment of the NUG contract for Keele Valley to the OPA and the proposed 
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adjustment to the monthly capacity payments to reflect the additional compensation to Eastern 
Power above the $10 million payment from the OEFC. 

Timing wise, my kids are in the Santa Claus·parade today, so I need to attend to that for a 
good part of the afternoon. I should be free late afternoon. I will confirm and propose a 
conference call time later this afternoon. 

Thanks, Rocco 

Original Message ----
From: Sebastiana, Rocco 
Sent: Sunday, November 20, 2011 08:58 AM 
To: 'Michael Lyle (Michael.Lyle@powecauthority.on.ca)' <Michael.Lyle@powerauthority.on.ca>; 
'Michael Killeavy (Michael.killeavy@powerauthority .. on.ca)' 
<Michael.killeavy@powerauthority.on.ca> 
Cc: Ivanoff, Paul; Smith, Elliot 
Subject: FW: Revised FRSA 

Carl responded that he is going to follow-up on my comments and we are going to speak at 10 
am about the other changes. I'll let you know how it goes.· Regards, Rocco 

-----Original Message-----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Sunday, November. 20, 2011 6:38 AM 
To: Sebastiana, Rocco 
Subject: Re: Revised FRSA 

I'll follow up on your comments below and let's speak at 9:30 or 10. 

Carl De Vuono 
McMillan LLP 

direct - 416.307.4055. 
mobile - 416.918.1046 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Original Message -----
From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Sunday, November 20, 2011 01:09 AM 
To: Carl De Vuono 
Cc: Smith, Elliot <ESmith@osler. com>; 'Michael Lyle (Michael. Lyle@powerauthori ty. on. ca) ' 
<Michael.Lyle@powerauthority.on.ca> 
Subject: RE: Revised FRSA 

Carl, can we speak Sunday morning around 9:30 or 10 am? 

I have been through your changes and many of them look fine. Obviously, some of the dollars 
figures will require consideration by my client, but the sooner you can get us the breakdown 
of the Equity Sunk costs the better. Also, can Greg please provide us with a break down of 
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how he calculated the additional $90 million to get to $150 million? It would be helpful to 
us to get comfortable that this is a reasonable number. 

Regarding the Relocated Equipment, does Greg has a Schedule 2.1(a) that we can look at? I 
don't understand why he is pushing so hard on these items, as we have already-listed the key 
large ticket items in the list. The rest of the equipment he should be able to tell the 
Suppliers to suspend because even if we find a replacement site, it is going to take time to 
get it approved and permitted and then we'd simply be paying to have this other equipment 
stored in a warehouse somewhere. To suspend these other items for 60 or so days is not an 
unreasonable request on our part. 

I am quite troubled by your change to Section 4.2 to add a dollar amount for the "deemed 
terminal value of the Facility". This concept is not part of the "Discriminatory Actiori 
Compensation" language in the ARCES that we discussed on Friday and furthermore, is 
completely outside of the ARCES Contract. Once the end of the Term of ARCES Contract would 
have been reached, this Facility would have become a merchant power plant as there is no 
obligation on the part of the OPA to provide any extension or replacement contract. 
Therefore, the terminal value is completely speculative and in fact, could be zero or a 
negative amount depending upon assumptions of future market conditions or system needs at the 

,end of the Term. This ask needs to come off the table if we are to come to an agreement by 
Monday.· 

Thanks, Rocco 

-----Original Message-----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Saturday, November 19, 2011 11:38 PM 
To: Smith, Elliot; Sebastiana, Rocco 
Cc: Michael.Lyle@powerauthority.on.ca 
Subject: RE: Revised FRSA 

Elliot and Rocco, Thanks for your draft of the FRSA sent earlier today. Attached is a revised 
draft, together with a blackline showing changes from the draft you· sent. GSPC is looking at 
these changes at the same time and accordingly they are subject to GSPC's comments. I 
understand that we may should be receiving a form of release with the amount to be received 
from the OEFC in respect of the OEFC matter and a draft letter from the OPA to provide for 
the balance of the amount. 

Let me know what time you would like to speak tomorrow. 

Carl De Vuono 
McMillan LLP 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

__ .cAs s.istant.~N adia...:Malley_e_ccl--4~1ioc&65 .• ~0.0.0-=ex:t"23.11-=l--nadia .. :malle.ye@mcmilla n ... ca 

CONFIDENTIALITY NOTICE: This email; including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

From: Smith, Elliot [ESmith@osler.com] 
Sent: November 19, 2011 10:46 AM 
To: Carl De Vuono; Sebastiana, Rocco 
Cc: Michael.Lyle@powerauthority.on.ca 
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Subject: Revised FRSA 

Carl, 
Please find attached a revised draft of the Facility Relocation and Settlement Agreement, 
along with a blackline referencing the version you sent on November 17. If you have any 
questions, let us know. 

In the interest of time I am sending this to the OPA simultaneously and as such it remains 
subject to further comment by the OPA. 

Elliot 
[cid:image002.gif@01CCA6A8.90605290] 

Elliot Smith, P.Eng. 
Associate 

416.862.6435 

DIRECT 

416.862.6666 

FACSIMILE 

esmith@osler.com<mailto:esmith@osler.com> 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada M5X 188 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2011 6:22 PM 
To: Sebastiana, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Please see fully signed agreement attached. 

Carl De Vuono 
Partner 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
·is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
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prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Please consider the environment before printing this e·-mail. 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2011 6:06 PM 
To: Carl De Vuono 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Carl, I have just been advised that the letter was being sent lawyer to lawyer. So, would 
you please send it to Greg for his execution. 

Thanks, Rocco 

From: Sebastiana, Rocco 
Sent: Friday, November 18, 2011· 6:04 PM 
To: 'Carl De Vuono' 
Cc: Smith, Elliot; Michael.Lyle@powerauthority:on.ca 
Subject: RE: Agreement in Principle Letter 

The letter has been signed and enclosed is a copy. I believe that it has been sent to GSPC 
also. Perhaps you can confirm that Greg has received it. 

Thanks, Rocco 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2011 6:00 PM 
To: Sebastiana, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Ok. Is the OPA sending the letter to GSPC for signature? 

Carl De Vuono 
Partner 
direct 416.307.4055 I mobile 416.918.1046 car~.devuono@mcmillan.ca 

Assistant: -Nadia -Malleye 1- 416.865.7000 ex·t-2-311 I nadia.-mal-leye@mGmil-lan.ca---

CONFIDENTIALITY NOTICE: This email, incluqing any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Please consider the environment before printing this e-mail. 
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From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2011 5:57 PM 
To·: Carl De Vuono 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Yes, the media statement is the one that I sent you. It is my understanding that the media 
statement may be issued on Monday as opposed to today. 

Regards, Rocco 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2011 5:36 PM 
To: Sebastiane, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

The letter is ok. I assume the media statement is the one you sent me a couple of minutes 
ago. 

Please have the OPA sign and send the letter GSPC and GSPC will sign and send it back. 

Carl De Vuono 
Partner 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies· immediately. 

Please consider the environment before printing this e-mail. 

From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2011 5:29 PM 
To: Carl De Vuono 
Cc: Michael Lyle (Michael.Lyle@powerauthority.on.ca); Smith, Elliot 
Subject: Agreement in Principle Letter 

Confidential and Without Prejudice 

Carl, 

We are ok with your changes to the letter with one minor change. We have also added a 
positive statement that the OPA will be issuing a media statement in connection with the 
letter. 
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If you are ok with the letter then we will proceed to have the OPA sign it and send it over 
to Greenfield. 

Regards, Rocco 
[cid:image002.gif@01CCA6A8.90605290] 

Rocco Sebastiana 
Partner 

416.862.5859 

. DIRECT 

416.862.6666 

FACSIMILE 

rsebastiano@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 58, 1 First Canadian Place 
Toronto, Ontario, Canada M5X 1B8 

[cid:image083.gif@81CCA6A8.98605298]<http://www.osler.com/> 

******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser ou dele divulguer sans autorisation. 

******************************************************************** 
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Aleksandar Kojic 

From: Michael Killeav}! 
Sent: 
To: 
Cc: 

November20, 2011 8:18PM 
Deborah Langelaan; Ronak Mozayyan 
JoAnne Butler 

Attachments: Analysis ofTCE Cost of Capital 19 Nov 2011 v1.pptx 

Importance: High 

*** PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION *** 

Attached is a rough framework for the Thursday presentation. It is very much a work in 
progress. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide st. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Analysis of teE Cost of Capital 

·I 

I 

·I 
19 November 2011 . 

Privli!leged and Confidential - Prepared in Contemplation of Litigation 



Assumptions 

Getting the 
Effective Tax Rate 

To estimate 
TransCanada Energy's. 

~(Beta) 

Transcanada Tax Rates 

2004 26.70% 

2005 28.90% 

2006 18.75% 

2007 27.70% 

2008 27.71% 

2009 20.77% 

_Mg. Effective Tax Rates 25.09% 

Comparable Companies to calculate Beta 

Capital Power 

Transalta 

Enbridge Energy 

Duke Energy 

Edison International 

Brookfield Asset 

·. Ameresco 

A teo 

Average 

Weighting of similarities 

6 

24 

24 

16 

12 

6 

6 

6 

100 

I 

Beta 

3.798 

0.792 

0.785 

0.405 

0.607 

1.138 

3.73 

0.374 

1.05852 
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Cost of 
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pital Using CAPM 
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Cost of Capital Uslnfg Financial Statements 

rost of Eauitv: Based on Financial Statements 

Return on Eauitv (Net Income IS. Eauitvl 9.80o/c 

bividend Yield 4.80o/c 

h-otal Shareholder Return 14.40o/c 

~ost of Debt (Actual Values from Financial Statements) 

nterst on Lonq-Term Debt (in 2009) 
.· .. ·· .. ·. : c.·· ... ···.· •...... 
"' $·'o:•····K' .••• ., ··t2BE 
•. ·. · .• ·.···· .... ·. ; . ·. 

onq Term Debt (Market Value) 1··.····· .. 
''$• '········ :.19377 

Effective Cost of Debt 6.63o/. 

Effective Tax Rate (Average of 611ears) 25.09o/c 

Cost of Debt (after Taxes) 4.97"!. 

Oebt I Capital Ratio 
.·· ..... Li\ .··.·.·· .. 

. ,··.··•·· ·; ·•· ' ·BOo/. 

Equity I Capital Ratio 2o•;. 

Cost of Ca~ital (Weighted} 6.85"!. 
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Fundamelfltal Disagreement - Value of OGS 

,I 

• TCE has 
' I 

contracfli 
I 

' 

I aimed that the financial value of the OGS 
$500 million. 

• TCE pre[s1~nted a project pro forma for the OGS bid into 
the SWffiiT A RFP. 

• The model shows a NPV of after-tax cash flows of $503 
million. 

:: I' 'I : 

• It also s.ln~ws a discount rate of 5.25°/o for discounting 
the cas~ tlows - TCE's purported unlevered cost of.·· 

equity. : I' . .. .. . ~ 
5 ' I ONTARIO· . 
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Residual Value of the OGS 

• · The $503 million NPV is calculated over the thirty year 
life of the project, whereas the contract has a 20-year 
term. 

• Cash flows over the term of the contract amount to $262 
million. Almost half of the claimed value of OGS comes 
from a very speculative residual value. · 

• TCE maintains that the residual value of the OGS after 
the expiry of the term was high because it would get a 
replacement contract.,. We disagree with this assertion. 

Privileged and Confidential - Prepared in Contemplation of Litigation 
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rl'tant Position on OGS Financial Value ·. 

residual 
2011 TCE revised its initial position on the 

lue of the OGS. 

• It statedl,t~at the residual cash flows ought to be 
discoun~~:d at 8%, which would yield a OGS NPV of 
$385 millibn and not the earlier claimed $503 million. 

i ,I I' 

• Our ind~~endent expert believed that the NPV of OGS 
could b~ ~n the order of $100 million. Given the 
problemsl1in developing OGS the value is likely much 
lower. , ,

1 11 
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Reanalysis of OGS Financial Value 

• If we conduct the analysis of the free cash flows in TCE's 
OGS model with the average of the cost of equity we 
calculated, 11.18%, the OGS NPV is about $54 million. 

• We believe that an appropriate value for the cost of 
equity is 7% to 8% based on our discussions with our 
counsel's expert. 

• If we conduct the anal:ysis of the free cash flows with a 
cost of equity of 7.5%, the OGS NPV is $292 million. 

Privileged and Confidential - Prepared in Contemplation of Litigation 
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,, 
I 

~ of OGS Financial Value 

uct the analysis of the free cash flows with a 
cost of equity of 7 .5°/o for the contract cash flows, and 
then discfuunt the residual value at 15o/o to account for 

' i II -

ess, the OGS NPV is $176 million. 

I 
• In this _ap~lysis the present v~lue ~f the resid~al value is 

$26 mllhi9r· If w~ say that th1s res1dual value 1s zero, 
then we \are gettmg close to the expert's value . 

. I' I i 
. . ' 

, I' I I 
I 
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Delays and Construction Cost Overrun$ 

• Any assessment of the OGS N PV also has to take into 
account the impact that cost overruns and delays to 
completion of the facility. 

• A six-month delay in completion results in an OGS NPV 
of $282 million using ~ discount rate of 5.25% for· 

. contract cash flows and 8% for residual value 

• A 1 Oo/o increase in construction costs results in an OGS 
NPV of $xxx million using a discount rate of 5.25%> 

Privileged and Confidential - Prepared in Contemplation of Litigation 
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Ca'nada's Unlevered Cost of Equity · 

• During our meetings with TCE we found out how TCE . 
arrived ~ir 5.25%> "unlevered" cost of equity. 

· : II 

• TCE doef not project finance. :cE borrows on its 
balance !Sheet and then uses th1s "blend" of balance 
sheet dE(~t and equity to fund projects. 

~ : ', 

• Clearly,:~it~e 5.25°/o "unlevered" cost of equity is more 
akin to a weighted average cost of equity ("WACC") and 

! . I 

not a tru! ! reflection of the return its equity holders want. 
It is not!~ 1cost of equity at all. 

Privileged and Confidential - Prepared in Contemplation of Litigation 
' 

ON-m.•R.IO' 
POW,ERAUTHORITY l! 11 li 



TransCanada's Unlevered Cost of Equity 

• Using TCE before-tax::cost of debt of 6.63%> and a cost 
of equity of 7.5%, we can get a WAAC of 5.25% if the 
project is funded 89% debt and 11% equity. It appears 
that TCE's "unlevered" cost of equity is its WACC. 

• It would make no econom:ic sense to discount residual 
value at WACC since residual value is a risk that equity 
takes alone, as debt is repaid by the end of the term. 

• TCE has manipulated its financial model to amplify the 
impact of residual valliJ.e on project.NPV. 

Privileged and Confidential - Prepared in Contemplation· of Litigation 
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Compa 

13 

$16,900/MW-month 

Unknown 

20 Years+ 
Optionfor10-Year 

Extension 

450MW 

Lump Sum Payment 
$37mm 

! 

Payment In addition to thEJ 
NRR i 

$540mm 
' ! 

Little Visibility 

Assistance/Protection fro~ 
mitigating Planning Act I 

approvals risk ' · 

il 

n of Settlement Proposals 

25Years 

SOOMW 

Payment in addition to the 
NRR 

$400mm 

Reasonable 

We would approach 
Government to provide 
Planning Act approvals 

exemption. 

$14,922/MW-month 

TCE claimed •unleveraged' 
discount rate of 5.25% 

25Years 

481 MW 

Amortize over 25 years- no 
returns 

in addition to the NRR 

$475mm 

Reasonable 

government assistance with 
permitting and approvals 

combined with a 
obligation 

issues. 

Unknown 

Unknown 

20 Years+ 
Option for 10.Year 

Extension 

450MW 

Unknown 

Unknown 

We have assumed in second 

believe that TCE obtains all their value In the first 20 years. 10 Year Option is a "nice to have' 
•etener. Precedent for 25-year contract- Portlands Energy Cenlre has option for additional five 

on the 20-year leon . 

.TEP indicates need for peaking generation in KWCG; need at least 450 MW of summer peaking 
Average of 500 MW provides additional system flexibility and reduces NRR on per MW basis 

be audited by Minislly of Finance for substantiation and reasonableness 

Precedent- Partlands Energy Centre, Halton Hills, and NYR Peaking Plant. Paid on a cost recovery 
i.e. no opportunity to charge an additional risk premium an top of active casts, TCE estimate Js 

±20%. 

lu kn b 1 1 f 1 lh IOurCAPEX based on Independent review by our Technical Expert and published InfOrmation on pther 

;~:~:;ec~h~~ ~~~~~~me ~~~~a~:~;;;~~~a~~~~:~il ~p~~~~~~c;:r~~~~~!~~7~~p~~:~=~~~~::~~~~~r!~::!a;r~ate 

Unknown 

receive a lump sum payment 
for·(i) sunk costs and (ii) 

financial value of the OGS 
contract. This would apply to 
any and all permits, nat just 

tho 

has given us limited Insights into their operating expenses. We have used advice from our 
·--•- ··- '' OPEXas!imales. 

In the Government-Instructed counter-proposal the permitting risk Is entirely transferi-ed to TCE; 
the promise of finding compensation of OGS lost profits would c_ontir,ues until another option 

ONTARIO 
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Financial Value of P~otential Outcomes 

Litigation· Worst Case 

Litigation. Intermediate Case 

Litigation- Best Case 

TCE Proposal 

OPA Counter-Proposal 

Government-instructed 2nd 
Counter-Proposal 

Competitive Tender- Worst Case. 

Competitive Tender- Intermediate 
Case 

Competitive Tender- Best.Case 

$0 $200 $400 $600 $800 

· Cost to the Ontario R'atepayer ($millions) 
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Aleksandar Kojic 

From: Deborah Langelaan 
Sent: Nover'nber 21, 2011 3:16 PM 

RonakMozawan; Mi.chael Killeavy To: 
Subject: . FW: Opinion on Residual Value .... 

Here is the information on terminal value from Osiers 

Deborah Langelaan I Manager, Natural Gas Projects I OPA I 
Suite 1600-120 Adelaide St. W. I Toronto, ON MSH 1Tl I 
T: 416.969.6052 IF: 416.967.19471 deborah.langelaan@powerauthoritv.on.ca 1 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: February 4, 2011 6:38 PM 
to: Michael Killeavy 
Cc: Deborah Langelaan; Michael Lyle; Susan Kennedy; Smith, Elliot; Ivanoff, Paul 
Subject: RE: Opinion on Residual Value .... 

Michael, 

In our view, assuming that the OP A has repudiated the Contract, such a repudiation would not, in itself, prevent 
the OPA from relying on s. 14.1 of the Contract, which excludes liability for consequential damages .. 

The Supreme Court of Canada recently "laid to rest" the doctrine of fundamental breach as it relates to the 
enforceability of an exclusion of liability clause: Tercon Contractors Ltd v. British Columbia, 2010 SCC 4 
(Tercon). Following Tercon, a party that repudiates or "fundamentally breaches" an agreement does not 
thereby forfeit the protection of an exclusion clause. Instead, the court will apply the following three-part test 
in determining the applicability and validity of an exclusion clause in a given case: 

1. As a matter of interpretation, does the wording of the exclusion clause apply to the particular 
circumstances of the case? 

2. If the exclusion clause applies, was it unconscionable at the time the contract was made? 

3. If the exclusion clause applies and was not unconscionable at the time offormation, should the court 
nevertheless refuse to enforce it on the basis of an overriding public policy (i.e., party seeking to rely on 
the exclusion clause has engaged in fraud, criminality, or other unconscionable behaviour)? 

In our view, it is likely that s. 14.1 of the Contract would meet the requirements of this three-part test in the 
circumstances of this case: -

1. Interi:fr.s of applicability, s. 14.1 is broadly worded so as to apply to a party's liability "under this 
Agreement or under any cause of action relating to the subject matter of this Agreement"; 

2. It appears unlikely that s. 14.1 was "unconscionable" at the time it was made (it was agreed to by 
sophisticated parties with access to legal counsel, it does not constitute a total bar on liability, and it 
protects both parties); and 

3. The OPA, in repudiating the Contract, has not engaged in conduct that justifies a refusal to enforce s. 
14.1 on the basis of an "overriding public policy" (the repudiation was not criminal, duplicitous or 
otherwise unconscionable). 
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However, we caution that further research may be required to determine the extent to which TCE's claims for 
damages fall within the scope of s. 14.1. Section 14.1 excludes liability for "consequential damagys, including 
loss of profits" (emphasis added). TCE could raise the argument that s. 14.1 would not exclude liability for lost 
profits that constitute direct damages (albeit TCE would then have to establish how its loss of profits were a 
direct consequence as opposed to an indirect consequence of the OPA's repudiation of the Contract). 
Furthermore, as discussed in our legal memo of December 1, 2010, TCE could also argue that the OPA's letter 
of October 7, 2010 constitutes a waiver ofOPA's ability to rely upon Section 14.1. 

r:l 
Rocco Sebastiane 
Partner 

416.862.5859 DIRECT 
416.862.6666 FACSIMILE 
rsebastiano@osler.co!TI 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

n·~ ... -,~ 
From: Michael Killeavy [mailto:Michaei.Killeavy@powerauthority.on.ca] 
Sent: Thursday, February 03, 2011 7:18 PM 
To: Smith, Elliot; Deborah Langelaan 
Cc: Ivanoff, Paul; Sebastiana, Rocco; Michael Lyle; Susan Kennedy 
Subject: Re: Opinion on Residual Value .... 

Thank you Elliot. Your analysis is very helpful. 

As a follow up, if the OPA were to be found by a court to have repudiated the contract, would the OPA be able 
to rely on the exclusion clause related to consequential damages? 

Thanks again for this. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Ad.elaide St. West, Suite 1600 
Toronto, Ontario, MSH 1Tl 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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From: Smith, Elliot [mailto:ESmith@osler.com) 
Sent: Thursday, February 03, 2011 07:04PM 
To: Michael Killeavy; Deborah Langelaan . 
tc: Ivanoff, P,aul <Plvanoff@osler.com>; Sebastiana, Rocco <RSebastiano@osler.com> 
Subject: RE: Opinion on Residual Value .... 

Michael/Deb, 

As discussed, we have had a lawyer in our research group look into the question of whether the salvage 
villue ofTCE's facility is encompassed by the words of the OPA's October 7 letter to TCE. I've set out 
below his preliminary findings. 

Based on the standard principal of damages at common law, if we look at the penefit of the contract to 
TCE, it includes both the.20-year revenue stream from the OPA and whatever TCE is left with at the 
end of the term. In other words, on an assessment of the expectation value of damages of the contract, 
we would typically expect the residual value would factor in. This result is more intuitive if you look to 
an analogy that goes the other way. For example, if this were a nuclear power plant rather than a gas
fired power plant, we would expect to discount the significant decommissioning costs from any lost 
profits in calculating the damages for breach of contract. 

That said, although we would expect the residual value of the facility to factor into an assessment of 
damages, it is necessary to take into account a significant contingency in the residual value to reflect the 
possibility that the facility either does not exist or does not function in 20 years. In this particular case, 
that contingency would also need to take into account the considerable uncertainty around both the price 
of gas and the price of electricity in 20 years. 

There was very little case law on point, but we did find one case that considered the concept of salvage 
value. It was a dispute between Air Canada and Ticketnet, who were partnering to develop an e
ticketing application. When the application was partially complete, Air Canada was to finish it and share 
the final product with Ticketnet. A dispute arose and Air Canada refused to fmish the application or 
permit Ticketnet to fmish the application. Ticketnet sued Air Canada for loss of profits. In calculating 
its lost profits, Ticketnet did not include any residual value for the software. The trial judge found that 
the lack of residual value constituted a conservative assumption by Ticketnet, and in part used this to 
draw his conclusion that the valuation was a reasonable one. This analysis was affirmed by the Ontario 
Court of Appeal. From this point, it can be inferred that the court considered residual value to be a valid 
head of damage since if the court did not, it would not have seen the exclusion of residual value as a 
conservative assumption. 

--'C---'-'-----'---'Withies.pecLto..cthe__cWill:dsccof:the.::..Gctllber·'J·-1 etter,::it:J:e:furence.s3easonable.=damage.s,".-including -the- ·· 
anticipated -financial value of the Contract''As-'>vritten,-the-words~"anticipated-fmanGialvalue of the - · 
Contract" are encompa.Ssed as part of the "reasonable damages'' ancl nota staiid~alone or-sep-arate head 
of damages. From this we would tend to draw the conclusion that the words of the letter do not change 
the analysis of the damages resulting from a breach of the contract since the letter itself only promises 
"reasonable damages". 

Lastly, as you know there is an exclusion of consequential damages (including loss of profits) set out in 
the agreement, so to the extent that was applicable, it would considerably change the overall analysis of 
the damages for breach of contract. 

I hope this has been helpful. Please let us know if you have any follow-up questions or coD:unents. 
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Elliot 

D 
Elliot Smith 
Associate 

416.862.6435 DIRECT 
416.862.6666 FACSIMILE 
esmith@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place E:]"""'· '""" ·~ '~ 

-----Original Message-----
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: Thursday, February 03, 2011 5:17 PM 
To: Sebastiana, Rocco 
Cc: Deborah Langelaan; Smith, Elliot; Ivanoff, Paul 
Subject: Re: Opinion on Residual Value .••. 

We need this as soon as you can provide it and no later than Monday afternoon. Sorry to 
jam you. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power.Authority 
120 Adelaide. st. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message -----
From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Thursday, February 03, 2011 04:58 PM 
To: Michael Killeavy 
Cc: Deborah Langelaan; Smith, Elliot <ESmith@osler.com>; Ivanoff, Paul 
<Plvanoff@osler.com> 
Subject: RE: Opinion on Residual Value ••.. 

We have one of our lawyers in our research group doing some research on the issue to 
see if there has been any case law on this as it is a bit of an esoteric point. We'll 
try to get our memo revised in the next couple of days to consider this issue. 

Given that this is also a commercial/business point as opposed to simply a legal 
interpretation issue, I wonder whether it would make sense to get someone at a 
financial advisory firm like Macquarie's (for example, Paul Bradley) or someone like 
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Rob Cary to_ weigh in on this point. The benefit of this is that if we end up having to 
negotiate the issue "anticipated financiai value of the Contract" someone with Paul's 
or Rob's background on project financing and financial modelling would be able to 
assist us in ways that Safouh cannot given that his bad{groundis more on the technical 
aspects 6f the project. · · · · 

Regards, Rocco 

----~Original Message-----
From: Michael Killeavy [mailto: Michael. Killeavy@powerauthori ty. on. ca] 
Sent: Thursday, February 03, 2011 4:25 PM 
To: Sebastiane, Rocco 
Cc: Deborah Langelaan 
Subject: Opinion on Residual Value .... 

Rocco, 

When might we get your op1n1on on whether residual value of a project-might reasonably 
considered as damages for a breach of contract? 

We need to meet with TCE next week to "negotiate" alleged loss of profit on OGS and it 
would be helpful to have your opinion before we meet. 

Thanks, 
Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for 
the named recipient(s) above and may contain information that is privileged, 
confidential and/or exempt from disclosure under applicable law. If you 
are not the intended recipient(s), any dissemination, distribution or 
copying of this e-mail message or any files transmitted with it is strictly 

---- ppohxbj;t@d - · ---- - -- ----- - - ---- --

If you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete this 
e-mail message. 

******************************************************************** 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 
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Le contenu du present courriel est.privilegie, confidentiel et 
soumis a des droits d'auteur. Il est interdit de l'utiliser ou 
de le divulguer sans autorisation. 

******************************************************************** 
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· Aleksandar Kojic 

From: 
Sent: 

·To: 
Cc: 
Subject: 
Attachments: 

Michael; 

Deborah Langelaan 
November21, 20113:17 PM 
Michael Killeavy 
Ronak Mozayyan 
TCE Capex and NRR Build Up (2).xls 
TCE Capex and NRR Build Up (2).xls 

Attached is Anshul's spreadsheet you were asking for during our meeting. 

Deb 

1 



Capex Development of K-W Peaking Plant 

Main Turbine Original Costs $156,274,358 . 27.1%. 
Main Turbine Additional Scope $39,198,860 . 6.8% 
BOP Major Equipment · $24,349,133 4.2% 
Gas Turbine Transportation $7,380,680 1.3% 
Gas Turbine Technical Assistance $3,622,500 0.6% 
Change Order CTG $4,098,732 0.7% 
Change Order EPC $7,078,387 1.2% 

Engineering Costs $20,738,776 3.6% 
Construction $89,927,715 "15.6% 
Landscapping $2,000,000 0.3% 

HV Switching Station I Tap Station $1,850,000 0.3% 
Interconnection - Water/Waste/Sewer $700,000 0.1% 
Storni Water Pond $4,394,750 0.8% 
New Start-up Energy (Fuel+ Backfeed ... ) $6,234,172 1 .. 1% 
Fuel and Gas Delivery Start-up Costs $3,000,000 0.5% 
Opex Spares $1,824,375 0.3% 
Community Benefits $20,000,000 3.5% 
Development Charges, Park's Fees etc. $2,990,000 0.5% 

Development Cost $4,900,000 0.8% 
Project & Construction Mgmt $13,807,794 2.4% 
O&M Mobilization $4,797,287 0.8% 
Capital Maintenance $17,230,028 3.0% 
Insurance and Misc. $6,780,987 1.2% 
Site Purchase $29,250,000 5.1% 

Taxes, Duties & Fees $4,304,725 0.7% 

Escalation $16,667,323 2.9% 
Engineering & Construction Risk $6,552,116 1.1% 
I BL Allowances (EPC, CTG ... ) $18,607,205 3.2% 
Development Allowance $24,752,309 4.3% 

Electrical Connection Costs $0 0.0% 
Gas Connection Costs $0 0.0% 

Sunk Costs $33,561,710 5.8% 
------···--· ---·-

Totai-Capex • n$576,873,922 



Assumption for information gathering 
Other documents (144.9US @1.08CAD/US) 
MPS firm price (36.295US@ 1.08CAD/US) 
Schedule C- although Capex Presentation is $18,315,554 
Schedule C- although Capex Presentation provides a $10.1M as 'Other' 
Schedule C- although Capex Presentation provides a $10.1M as 'Other' 
Capex Presentation 
Capex Presentation 

Schedule C- although Capex Presentation provides $18,315,554 
Schedule C- although Capex Presentation says this is $106,333,140 
Schedule C and Capex Presentation 

Schedule C 
Schedule C 
Schedule C 
Schedule C 
Schedule C 
Schedule C 
Schedule C 
Schedule C 

Capex Presentation 
Capex Presentation 
Capex Presentation 
Capex Presentation 
Capex Presentation 
Schedule C- although Capex Presentation says this is $31,679,274 

Capex Presentation 

Capex Presentation -although Schedule C says $9,372,568 
Schedule C - although Capex Presentation lumps Risk & Contingency into $26M 
Schedule C - although Capex Presentation lumps Risk & Contingency into $26M 
Capex Presentation 

Pass through to the OPA 
Pass through to the OPA 

Capex Presentation 



Yearof Cash Flows 
Capex Cash .Flows. 
Cash Flow 1-20Years 
Cash Flow 21-30 Years 

Int. Rate (1-20 Years) 
Int. Rate (21-30 Years) 

Cash Flow Capex PV 
Cash Flow 1-20 Years 
Cash Flow 21-30 Years 

Total NPV 

IAcljm;tmentforYears 1 : 
to 20 

5.25% 
5.25% 

-1003.1 
1265.4 
241.0 

503.3 

7/1/2009 
-0.01550316 

0 
0 

9/30/2009 12/31/2009. 4/1/2010 . 
-3:871688225 -28.82237 -25.9224611 

0 0 0 
0 0 0 



7/1/2010 
-99.1934901 

0 
0 

$ 360.4 
$ 328.3 
$ 240.0 
$ 187.0 
$ 328.3 

$ 
$ 
$ 
$ 
$ 

9/30/2010 
-65.11064744 

0 
0 

299.8 
267.7 
179.4 
126.4 
267.7 

12/31/2010 
-67.43611025 

0 
0 

4/1/2011 
-56.210582 

0 
0 

7/1/2011 
-74.614052 

0 
0 

9/30/2011 
-189.0541682 

0 
0 

12/31/2011 
-86.28329853 

0 
0 



4/1/2012 7/1/2012 
-69.175065 -60.4710343 

0 0 
0 0 

9/30/2012 
-67.26490981 

0 
0 

12/31/2012 
-62.92485801 

0 
0 

4/1/2013 
-53.6611 

0 
0 

7/1/2013 9/30/2013 11111!#!11/flff 
-60.0187 -62.8779 

0 0 31.74321 
0 0 0 



7/1/2014 7/1/2015 7/1/2016 7/1/2017 7/1/2018 7/1/2019 7/1/2020 7/1/2021 7/1/2022 

142.7476 138.4238 133.0329 130.3265 126.8936 123.772 123.5552 124.8961 120.9478 
0 0 0 0 0 0 0 0 0 



7/1/2023 7/1/2024 7/1/2025 7/1/2026 7/1/2027 7/1/2028 7/1/2029 7/1/2030 7/1/2031 

122.2195 121.5856 122.2289 109.4013 118.278 118.9483 117.6566 118.6529 118.2964. 
0 0 0 0 0 0 0 . 0 0 



7/1/2032 7/1/2033 7/1/2034 7/1/2035 7/1/2036 7/1/2037 7/1/2038 7/1/2039 7/1/2040 

121.3972 94.4369 
0 0 98.01242 97.88653 97.79083 97.722 97.67718 97.65386 97.64989 



7/1/2041 7/1/2042 7/1/2043 7/1/2044 

97.66338 121.8196 202.2735 0 



Cost of Equity: Dividend Discount Model 
After Tax Cost of Debt 
Cost of Equity 

4.97% 
10.48% 

Assumptions for NRR Sheet 
Contract Capacity 
Fixed Operating Expenses 
GD&M Costs 
Plug for NRR 
Inflation (CPJ) 

~Wc:A:;::::C:::C ___________________ _:7.:;.3::9:;,3""% <-- Probably the best evaluated Cost of Capital 

Comparable Companies to calculate Beta 

Capital Power 
Transalta 

Enbridge Energy 
Duke Energy 

Edison International 
Brookfield Asset 

Ameresco 
A teo 

Average 

2004 ;-
Avg. ' 'Rates 

Weighting of similarities 
6 

24 
24 
16 
12 
6 
6 
6 

100 

Beta 
3.798 
0.792 
0.785 
0.405 
0.607 
1.138 
3.73 

0.374 
1.05852 

510 MWs 
$18,000,000 Per year 
$10,350,000 Per year 

$5,000 /MW-Month 
2% Per year 



NRR Build-Up. 

Contract Capacity 
Contract Term 

Capex 
Fixed O&M 
GD&M 
Cost of Capital 
Payment of Capex 

OGS Portion of NRR 
NPV of OGS (as claimed by TCE) 
Pmt of NPVoverthe term 

Principal Remaining 
Payment 
Interest Portion 
Principal Repayment 
OGS Portion of NRR 

NPV of Interest Pmt 
NPV of OGS Value 

NRR Build-Up 
CapexNRR 
Opex NRR 
GD&MNRR 
OtherNRR 
OGS NPVNRR 

Total NRR 

NRR Escalation 
CPI 
Escalation 

CapexNRR 
GD&MNRR 
Opex NRR 
OGSNPVNRR 
Remaining NRR 
Remaining NRR without Escalation 

--NRR Value-Difference-

NPV of Value difference in Escalation 

510 MW's 
20 years 

$576,873,922 CAD 
$18,000,000 GAD/year 
$10,350,000 GAD/year 

7.393% 
$56,127,936 

$375,122,952 
$36,498,230 

0 
$576,873,922 

$0 
$0 
$0 
$0 

$325,859,727 
$375,122,952 

$9,171 
$2,941 
$1,691 

1 
$576,873,922 

$56,127,936 
$42,649,330 
$13,478,606 
$36,498,230 

$5,000 <- Plug 
$5,964 

$24,767 

2.00% 
50% 

1 
$248 

$25,015 
$9,171 
$1,691 
$2,941 
$5,964 
$5,248 
$5,000 

-~ 
$1,515,76_2 -

$205,846,418 

2 
$563,395,316 
$56,127,936 
$41,652,832 
$14,475,104 
$36,498,230 

OGSNPV 

2 
$250 

$25,265 
$9,171 
$1,691 
$2,941 
$5,964 
$5,498 
$5,000 

.---$498-
_$3~Q46,681_ 

CPI 

3 
$548,920,212 

$56,127,936 
$40,582,662 
$15,545,275 
$36,498,230 

3 
$253 

$25,518 
$9,171 
$1,691 
$2,941 
$5,964 
$5,750 
$5,000 

------$750 
- ~-!._5_§1.?_,9Q9. 

4 
$533,374,937 
$56,127,936 
$39,433,372 
$16,694,565 
$36,498,230 

4 
$255 

$25,773 
$9,171 
$1,691 
$2,941 
$5,964 
$6,006 
$5,000 

- $1 006 
_j_6, 154,6QO 

20% 

$78,537,694 
$88,699,288 
$98,939,766 
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5 6 
$516,680,372 $498,751,548 

$56,127,936 $56,127,936 
$38,199,112 $36,873,602 
$17,928,824 $19,254,334 
$36,498,230 $36,498,230 

K-WCapex 
$550,000,000 $SOO,OOO,OOO 

$24,338 $23,543 
$22,923 $22, 128 
$20,761 $19,966 
$20,332 $19,537 
$19,998 $19,203 

5 6 
$258 $260 

$26,031 $26,291 
$9,171 $9,171 
$1,691 $1,691 
$2,941 $2,941 
$5,964 $5,964 
$6,263 $6,524 
$5,000 $5,000 

$1,263 $1,524 
$7,731,908 $9,324,989 

Escalation of NRR 

7 
$479,497,213 

$56,127,936 
$35,450,094 
$20,677,842 
$36,498,230 

$450,000,000 
$22,748 
$21,333 
$19,171 
$18,742 
$18,408 

7 
$263 

$26,554 
$9,171 
$1,691 
$2,941 
$5,964 
$6,787 
$5,000 

$1,787 
$10,934,000 

8 
$458,819,371 

$56,127,936 
$33,921 ,344 
$22,206,592 
$36,498,230 

8 
$266 

$26,819 
$9,171 
$1,691 
$2,941 
$5,964 
$7,052 
$5,000 

$2,052 
$12,559,102 

30% 40% 50% Dill bet 20 & 50% 
-""""$"'8""8,""69"'9,::;,2;:,8:;:,8 __ $""1"'1""9,""66"'0;;,2;8:;:,3-$"'1"'5""1,""35""1,::;,0;:,6~4 $92,902,773 

$119,660,283 $162,080,338 $205,846,418 $127,308,724 
$135,413,190 $183,792,015 $233,906,105 $145,206,818 
$151,351,064 $205,846,418 $262,524,008 $163,584,242 

_ _:$~1~8:::,3 . .!;79~2:,:.0::.,:1;;.5 _ _;$::,:2;::;5.!.:1 .:;::00::;:9::,::,0::::3::.3 __;$::::3::;2.!.;1 ·::::48::::6~,9~8::::~8 $201 ,826, 705 

9 10 11 
$436,612,779 $412,764,413 $387,152,894 
$56,127,936 $56,127,936 $56,127,936 
$32,279,571 $30,516,418 $28,622,912 
$23,848,366 $25,611,519 $27,505,024 
$36,498,230 $36,498,230 $36,498,230 

9 10 11 
$268 $271 $274 

$27,088 $27,359 $27,632 
$9,171 $9,171 $9,171 
$1,691 $1,691 $1,691 
$2,941 $2,941 $2,941 
$5,964 $5,964 $5,964 
$7,320 $7,591 $7,865 
$5,000 $5,000 $5,000 

$2,320 $2,591 $2,865 
$14,200,455 $15,858,221 $17,532,565 



12 13 14 15 16 17 18 19 
$359,647,870 $330,109,350 $298,386,993 $264,319,346 $227,733,015 $188,441,792 $146,245,697 $100,929,969 

$56,127,936 $56,127,936 $56,127,936 $56,127,936 $56,127,936 $56,127,936 $56,127,936 $56,127,936 
$26,589,416 $24,405,580 $22,060,289 $19,541,606 $16,836,713 $13,931,842 $10,812,208 $7,461,935 
$29,538,520 $31,722,357 $34,067,648 $36,586,330 $39,291,224 $42,196,095 $45,315,728 $48,666,002 
$36,498,230 $36,498,230 $36,498,230 $36,498,230 $36,498,230 $36,498,230 $36,498,230 $36,498,230 

12 13 14 15 16 17 18 19 
$276 $279 $282 $285 $288 $290 $293 $296 

$27,908 $28,188 $28,469 $28,754 $29,042 $29,332 $29,625 $29,922 
$9,171 $9,171 $9,171 $9,171 $9,171 $9,171 $9,171 $9,171 
$1,691 $1,691 $1,691 $1,691 $1,691 $1,691 $1,691 $1,691 
$2,941 $2,941 $2,941 $2,941 $2,941 $2,941 $2,941 $2,941 
$5,964 $5,964 $5,964 $5,964 $5,964 $5,964 $5,964 $5,964 
$8,141 $8,420 $8,702 $8,987 $9,274 $9,565 $9,858 $10,154 
$5,000 $5,000 $5,000 $5,000 $5,000 $5,000 $5,000 $5,000 

$3141 -- ---$3,420--- --$3 702-. --$3,987- . --$4274 . ·-- --$4,565- -- $4 858 - ----$5-154 
$19,223,65~- !2Q,931 ,E)!;D . j>2~65~.72_8_ . $2_4,399,057- $_?13. 1(;~809_ $27,93~1~ . $~9,7'31_,28.<' _.§>31,544,_3_5_7_ 



20 21 
$52,263,967 -$0 
$56,127,936 

$3,863,969 -$0 
$52,263,967 
$36,498,230 

20 
$299 

$30,221 
$9,171 
$1,691 
$2,941 
$5,964 

$10,454 
$5,000 

$5,454 

21 
$302 

$30,523 
$9,171 
$1,691 
$2,941 
$5,964 

$10,756 
$5,000 

$5,756 

22 
$305 

$30,828 
$9;171 
$1,691 
$2,941 
$5,964 

$11,061 
$5,000 

$6,061 
$33,375,562 #lllff!l!/llf!! ll!ilffffl YPII 

23 24 
$308 $311 

$31,137 $31,448 
$9,171 $9,171 
$1,691 $1,691 
$2,941 $2,941 
$5,964 $5,964 

$11,369 $11,681 
$5,000 $5,000 

$6,369 $6,681 
1!1/fl" '\'/HI! II "lflfl!#!fll 

25 26 27 28 29 30 
$314 $318 $321 '$324 $327 $331 

$31,762 $32,080 $32,401 $32,725 $33,052 $33,383 
$9,171 $9,171 $9,171 $9,171 $9,171 $9,171 
$1,691 $1,691 $1,691 $1,691 $1,691 $1,691 
$2,941 $2,941 $2,941 $2,941 $2,941 $2,941 
$5,964 $5,964 $5,964 $5,964 $5,964 $5,964 

$11,995 $12,313 $12,634 $12,958 $13,285 $13,615 
$5,000 $5,000 $5,000 $5,000 $5,000 $5,000 

$6,995 $7,313 $7,634 $7,958 $8,285 $8,615 
!i!!#!ffflfl!!l !JJ!!I!J!illl!lf IIIII! 'J!IIIflh f!I!PJ' PJ/1!11 Ill/ 'J!!I/!1 'f# l!!llft'lll/1!.1 



NRR Build-Up 

Contract Capacity 510 MW's 
Contract Term 30 years 

Cap ex $576,873,922 CAD 
Fixed O&M $18,000,000 GAD/year 
GD&M $10,350,000 CAD/year 
Cost of Capital 7.393% 
Payment of Capex $48,337,656 

OGS Portion of NRR 
NPV of OGS (as claimed by TCE) $375,122,952 
Pmt of NPV over the tenm $31,432,456 

0 1 
Principal Remaining $576,873,922 $576,873,922 
Payment $0 $48,337,656 
Interest Portion $0 $42,649,330 
PrinciP.al Repayment $0 $5,688,326 
OGS Portion of NRR $0 $31,432,456 

NPV of Interest Pmt $448,873,480 
NPV of OGS Value $375,122,952 

NRR Build-Up 
CapexNRR $7,898 
OpexNRR . $2,941 
GD&MNRR $1,691 
Other NRR $5,000 <- Plug 
OGS NPVNRR $5,136 

Total NRR $22,667 

NRR Escalation 
CPI 2.00% 
Escalation 50% 

1 
$227 

$22,893 
Capex NRR $7,898 
GD&MNRR $1,691 
OpexNRR $2,941 
OGSNPVNRR $5,136 
Remaining NRR $5,227 
Remaining NRR without Escalation $5,000 

-NRR-Value Difference $227 
NPV of NRR Value Difference 

------ ---- - $1 ,3~7.~91. . --- ----·- -- -· . ·----- -- ------

NPV of Value difference in Escalation $188,387,387 

2 
$571,185,596 

$48,337,656 
$42,228,782 

$6,108,874 
$31,432,456 

OGSNPV 

2 
$229 

$23,122 
$7,898 
$1,691 
$2,941 
$5,136 
$5,456 
$5,000 

$456 
$2~ 788,~7-4. __ 

CPI 

3 
$565,076,722 

$48,337,656 
$41,777,142 

$6,560,514 
$31,432,456 

3 
$231 

$23,354 
$7,898 
$1,691 
$2,941 
$5,136 
$5,687 
$5,000 

$687 . 
$4,203,358 

--------------~ 

2.25% 
2.50% 
3.00% 

4 
$558,516,208 

$48,337,656 
$41,292,111 

$7,045,545 
$31,432,456 

4 
$234 

$23,587 
$7,898 
$1,691 
$2,941 
$5,136 
$5,920 
$5,000 

... $920 

$5,6~2-'~~3 

20% 

$71 ,876,456 
$81,176,186 
$90,548,110 
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5 6 
$551,470,664 $543,904,229 
$48,337,656 $48,337,656 
$40,771,221 $40,211,821 

$7,566,434 $8,125,835 
$31,432,456 $31,432,456 

K-WCapex 
$550,000,000 $500,000,000 

$22,297 $21 ,612 
$21,079 $20,394 
$19,216 $18,532 
$18,847 $18,162 
$18,559 $17,875 

5 6 
$236 $238 

$23,823 $24,061 
$7,898 $7,898 
$1,691 $1,691 
$2,941 $2,941 
$5,136 $5,136 
$6,156 $6,394 
$5,000 $5,000 

$1,156 $1,394 
$7,076,120 $8,534,082 

Escalation of NRR 

7 
$535,778,395 

$48,337,656 
$39,611,064 

$8,726,592 
$31,432,456 

$450,000,000 
$20,928 
$19,709 
$17,847 
$17,478 
$17,190 

7 
$241 

$24,302 
$7,898 
$1,691 
$2,941 
$5,136 
$6,635 
$5,000 

$1,635 
$10,006,624 

8 
$527,051,802 

$48,337,656 
$38,965,891 

$9,371,765 
$31,432,456 

8 
$243 

$24,545 
$7,898 
$1,691 
$2,941 
$5,136 
$6,878 
$5,000 

$1,878 
$11,493,891 

----;;;;.;-:;-:;;;3";0':i;%;----;;==•4'f.O:ii%;--..,==;,;;50i';;"A~o Dill bet 50% & 20% 
$81,176,186 $109,511,199 $138,514,102 $85,023,150 

$109,511,199 $148,333,363 $188,387,387 $116,510,931 
$123,928,011 $168,203,547 $214,067,170 $132,890,984 
$138,514,102 $188,387,387 $240,257,822 $149,709,712 

_...;$;.,;1.;_68'-',2"'0"'3"',5-'4 7:..--___..;$;;;;22;..;9"', 7--'1"-9 ''-'49.;;.;9;.____;;$2:.:9...;.4:;;;,2...;19'-', 8:.;1c:JO $184,708,61 0 

9 10 11 
$517,680,037 $507,615,401 $496,806,668 . 

$48,337,656 $48,337,656 $48,337,656 
$38,273,019 $37,528,923 $36,729,813 
$10,064,636 $10,808,733 $11 ,607,842 
$31,432,456 $31,432,456 $31,432,456 

9 10 11 
$245 $248 $250 

$24,790 $25,038 $25,289 
$7,898 $7,898 $7,898 
$1,691 $1,691 $1,691 
$2,941 $2,941 $2,941 
$5,136 $5,136 $5,136 
$7,124 $7,371 $7,622 
$5,000 $5,000 $5,000 

$2,124 $2,371 $2,622 
$12,996,031 $14,513,193 $16,045,526 



12 13 14 15 16 17 18 
$485,198,826 $472,732,794 $459,345,127 $444,967,686 $429,527,294 $412,945,366 $395,137,506 

$48,337,656 $48,337,656 $48,337,656 $48,337,656 $48,337,656 $48,337,656 $48,337,656 
$35,871,625 $34,949,989 $33,960,214 $32,897,264 $31,755,728 $30,529,796 $29,213,229 
$12,466,031 $13,387,667 $14,377,442 $15,440,392 $16,581,928 $17,807,860 $19,124,427 
$31,432,456 $31,432,456 $31,432,456 $31,432,456 $31 ,432,456 $31 ,432,456 $31,432,456 

12 13 14 15 16 17 18 
$253 $255 $258 $261 $263 $266 $268 

$25,541 $25,797 $26,055 $26,315 $26,578 $26,844 $27,113 
$7,898 $7,898 $7,898 $7,898 $7,898 $7,898 $7,898 
$1,691 $1,691 $1,691 $1,691 $1,691 $1,691 $1,691 
$2,941 $2,941 $2,941 $2,941 $2,941 $2,941 $2,941 
$5,136 $5,136 $5,136 $5,136 $5,136 $5,136 $5,136 
$7,875 $8,130 $8,388 $8,649 $8,912 $9,178 $9,446 
$5,000 $5,000 $5,000 $5,000 $5,000 $5,000 $5,000 

-$2,875 -- $3,130_ -- $3,388 -- $3,649 ----$3,912 - -- ---$4,178 $4,446 
~17,593,182 $19,156,315 $20, Z_35,080 $22,3_29,631 $23, 9.j0,1_29 $25,566,731 $27,209,600 

- --------



19 20 21 22 23 24 25 
$376,013,079 $355,474,749 $333,417,983 $309,730,520 $284,291,801 $256,972,351 $227,633,125 

$48,337,656 $48,337,656 $48,337,656 $48,337,656 $48,337,656 $48,337,656 $48,337,656 
$27,799,325 $26,280,890 $24,650,193 $22,898,936 $21,018,206 $18,998,430 $16,829,328 
$20,538,330 $22,056,766 $23,687,463 $25,438,720 $27,319,450 $29,339,226 $31 ,508,328 
$31 ,432,456 $31,432,456 $31,432,456 $31,432,456 $31 ,432,456 $31,432,456 $31,432,456 

19 20 21 22 23 24 25 
$271 $274 $277 $279 $282 $285 $288 

$27,384 $27,658 $27,934 $28,214 $28,496 $28,781 $29,068 
$7,898 $7,898 $7,898 $7,898 $7,898 $7,898 $7,898 
$1,691 $1,691 $1,691 $1,691 $1,691 $1,691 $1,691 
$2,941 $2,941 $2,941 $2,941 $2,941 $2,941 $2,941 
$5,136 $5,136 $5,136 $5,136 $5,136 $5,136 $5,136 
$9,717 $9,991 $10,268 $10,547 $10,829 $11,114 $11,402 
$5,000 $5,000 $5,000 $5,000 $5,000 $5,000 $5,000 

$4,717 $4,991 $5,268 $5,547 $5,829 $6,114 $6,402 
$28,868,897 $30,544,787 $32,237,436 $33,947,011 $35,673,683 $37,417,621 $39,178,998 



26 27 28 29 30 31 
$196,124,796 $162,287,001 $125,947,516 $86,921,387 $45,009,986 $0 

$48,337,656 $48,337,656 $48,337,656 $48,337,656 $48,337,656 
$14,499,860 $11,998,171 $9,311,527 $6,426,255 $3,327,670 $0 
$33,837,796 $36,339,485 $39,026,129 $41,911,401 $45,009,986 $0 
$31,432,456 $31 ,432,456 $31,432,456 $31,432,456 $31,432,456 

26 27 28 29 30 
$291 $294 $297 $299 $302 

$29,359 $29,653 $29,949 $30,249 $30,551 
$7,898 $7,898 $7,898 $7,898 $7,898 
$1,691 $1,691 $1,691 $1,691 $1,691 
$2,941 $2,941 $2,941 $2,941 $2,941 
$5,136 $5,136 $5,136 $5,136 $5,136 

$11,692 $11,986 $12,283 $12,582 $12,885 
$5,000 $5,000 $5,000 $5,000 $5,000 

$6,692 $6,986 $7,283 $7,582 $7,885 - ---- --· --- --------· --~------~--

$40,957,989 -$42,754,770 ·- -$44,569,519 $46,402,415 -$48,253,640 
--- -- -



Aleksandar Kojic 

From: 
Sent: 
To: 
Subject: 

·Michael Killeavy 
November 21, 2011 3:26 PM 
Deborah Langelaan; Ronak Mozayyan 
RE: Opinion on Residual Value .... 

Attachments: Ticketnet Corp. v. Air Canada, 1997 Canlll1471 (ON CA).pdf 

Here's the case. It's interesting reading. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl 
416-969-6288 
416-520-9788 {CELL) 
416-967-1947 {FAX) 

From: Deborah Langelaan 
Sent: November 21, 2011 3:16PM 
To: Ronak Mozayyan; Michael Killeavy 
Subject: FW: Opinion on Residual Value .... 

Here is the information on terminal value from Osiers 

Deborah Langelaan I Manager, Natural Gas Projects I OPA I 
Suite 1600- 120 Adelaide St. W. I Toronto, ON MSH 1Tl I 
T: 416.969.6052 I F: 416.967.19471 deborah.langelaan@powerauthority.on.ca 1 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: February 4, 2011 6:38 PM 
To: Michael Killeavy 
Cc: Deborah Langelaan; Michael Lyle; Susan Kennedy; Smith, Elliot; Ivanoff, Paul 
Subject: RE;: Opinion on Residual Value .... 

Michael, 
---·--- -----'-'---"--'-'. ··c_· ·cc.-"'-·c.c-=·..c·-===.::__::=-

In our view, assuming-that the OPA has-repudiated-the Contract, such-a repudiation-would not, -in-itself, prevent
the OP A froll1 relying on s. 14.1 of the Contract, which excludes liability for consequential damages. 

The Supreme Court of Canada recently "laid to rest" the doctrine of fundamental breach as it relates to the 
enforceability of an exclusion of liability clause: Tercon Contractors Ltd v. British Columbia, 2010 SCC 4 
(Tercon). Following Tercon, a party that repudiates or "fundamentally breaches" an agreement does not 
thereby forfeit the protection of an exclusion clause. Instead, the court will apply the following three-part test 
in determining the applicability and validity of an exclusion clause in a given ca.Se: 

I. As a matter of interpretation, does the wording of the exclusion clause apply to the particular 
circumstances of the case? 

1 



2. If the exclusion clause applies, was it unconscionable at the time the contract was made? 

3. If the exclusion clause applies and was not unconscionable at the time of formation, should the court 
nevertheless refuse to enforce it on the basis of an overriding public policy (i.e., party seeking to rely on 
the exclusion clause has engaged in fraud, criminality, or other unconscionable behaviour)? 

rn·our view, it is likely that s. 14.1 of the Contract would meet the requirements of this three-part test in the 
circumstances of this case: 

1. In terms of applicability, s. 14.1 is broadly worded so as to apply to a party's liability "under this 
Agreement or under any cause of action relating to the subject matter of this Agreement"; 

2. It appears unlikely that s. 14.1 was "unconscionable" at the time it was made (it was agreed to by 
sophisticated parties with access to legal counsel, it does not constitute a total bar on liability, and it 
protects both parties); and 

3. The OP A, in repudiating the Contract, has not engaged in conductthat justifies a refusal to enforce s. 
14.1 on the basis of an "overriding public policy" (the repudiation was not criminal, duplicitous or 
otherwise unconscionable). 

However, we caution that further research may be required to determine the extent to which TCE's claims for 
damages fall within the scope ofs. 14.1. Section 14.1 excludes liability for "consequential damages, including 
loss of profits" (emphasis added). TCE could raise the argument that s. 14.1 would not exclude liability for lost 
profits that constitute direct damages (albeit TCE would then have to establish how its loss of profits were a 
direct consequence as opposed to an indirect consequence of the OPA's repudiation of the Contract). 
Furthermore, as discussed in our legal memo of December 1, 2010, TCE could also argue that the OPA's letter 
of October 7, 2010 constitutes a waiver ofOPA's ability to rely upon Section 14.1. 

r:r 
Rocco Sebastiana 
Partner 

416.862.5859 DIRECT 
416.862.6666 FACSIMILE 
rsebastiano@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place [B T '""" ·~ "' 

From: Michael Killeavy [mailto:Michaei.Killeavy@powerauthority.on.ca] 
Sent: Thursday, February 03, 2011 7:18 PM 
To: Smith, Elliot; Deborah Langelaan 
Cc: Ivanoff, Paul; Sebastiana, Rocco; Michael Lyle; Susan Kennedy 
Subject: Re: Opinion on Residual Value .... 

Thank you Elliot. Your analysis is very helpful. 
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As a follow up, if the OPA were to be found by a court to have repudiated the contract, would the OPA be able 
to rely onthe exclusion clause related to consequential damages? 

Thanks again for this. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 {office) 
416-969-6071 {fax) 
416-520-9788 {cell) 
Michael.killeavy@powerauthority.on.ca 

From: Smith, Elliot [mailto:ESmith@osler.com] 
Sent: Thursday, February 03, 2011 07:04 PM 
To: Michael Killeavy; Deborah Langelaan 
Cc: Ivanoff, Paul <Plvanoff@osler.com>; Sebastiane, Rocco <RSebastiano@osler.com> 
Subject: RE: Opinion on Residual Value .... 

Michael/Deb, 

As discussed, we have had a lawyer in our research group look into the question of whether the salvage 
value ofTCE's facility is encompassed by the words of the OPA's October 7letter to TCE. I've set out 
below his preliminary fmdings. 

Based on the standard principal of damages at common law, if we look at the benefit of the contract to 
TCE, it includes both the 20-year revenue stream from the OPA and whatever TCE is left with at the 
end of the term. In other words, on an assessment of the expectation value of damages of the contract, 
we would typically expect the residual value would factor in. This result is more intuitive if you look to 
an analogy that goes the other way. For example, if this were a nuclear power plant rather than a gas
fired power plant, we would expect to discount the significant decommissioning costs from any lost 
profits in calculating the damages for breach of contract. 

There was very little case law on point, but we did find one case that considered the concept of salvage 
value. It was a dispute between Air Canada and Ticketnet, who were partnering to develop an e
ticketing application. When the application was partially complete, Air Canada was to finish it and share 
the final product with Ticketnet. A dispute arose and Air Canada refused to finish the application or 
permit Ticketnet to finish the application. Ticketnet sued Air Canada for loss of profits. In calculating 
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its lost profits, Ticketnet did not include any residual value for the software. The trial judge found that 
the Jack of residual value constituted a conservative assumption by Ticketnet, and in part used this to 
draw his conclusion that the valuation was a reasonable one. This analysis was affirmed by the Ontario 
Court of Appeal. From this point, it can be inferred that the court considered residual value to be a valid 
head of damage since if the court did not, it would not have seen the exclusion of residual value as a 
conservative assumption. 

With respect to the words of the October 7 Jetter, it references "reasonable damages ... including the 
anticipated fmancial value of the Contract." As written, the words "anticipated financial value of the 
Contract" are encompassed as part of the "reasonable damages" and not a stand-alone or separate head 
of damages. From this we would tend to draw the conclusion that the words of the Jetter do not change 
the analysis of the damages resulting from a breach of the contract since the letter itself only promises 
"reasonable damages". 

Lastly, as you know there is an exclusion of consequential damages (including Joss of profits) set out in 
the agreement, so to the extent that was applicable, it would considerably change the overall analysis of 
the damages for breach of contract.· 

I hope this has been helpful. Please let us know if you have any follow~up questions or comments. 

Elliot 

D 
Elliot Smith 
Associate 

416.862.6435 DIRECT 
416.862.6666 FACSIMILE 
esmith@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
[jario, Canada M5X 188 

-----Original Message-----
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: Thursday, February e3, 2e11 5:17 PM 
To: Sebastiana, Rocco 
Cc: Deborah Langelaan; Smith, Elliot; Ivanoff, Paul 
Subject: Re: Opinion on Residual Value .••. 

We need this as soon as you can provide it and no later than Monday afternoon. Sorry to 
jam you. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
12e Adelaide st. West, Suite 16ee 
Toronto, Ontario, MSH 1T1 
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416-969-6288 (office) 
416-969-6e71 (fax) 
416-52e-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message - 7 ---

From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Thursday, February e3, 2e11 e4:58 PM 
To: Michael Killeavy 
Cc: Deborah Langelaan; Smith, Elliot <ESmith@osler.com>; Ivanoff, Paul 

. <Pivanoff@osler.com> 
Subject: RE: Opinion on Residual Value •... 

We have one of our lawyers in our research group doing some research on the issue to 
see if there has been any case law on this as it is a bit of an esoteric point. ~e'll 
try to get our memo revised in the next couple of days to consider this issue. 

Given that this is also a commercial/business point as opposed to simply a legal 
interpretation issue, I wonder whether it would make sense to get someone at a 
financial advisory firm like Macquarie's (for example, Paul Bradley) or someone like 
Rob Cary to weigh in on this point. The benefit of this is that if we end up having to 
negotiate the issue "anticipated financial value of the Contract" someone with Paul's 
or Rob's background on project financing and financial modelling would be able to 
assist us in ways that Safouh cannot given that his background is more on the technical 
aspects of the project . 

. Regards, Rocco 

-----Original Message-----
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: Thursday, February e3, 2e11 4:25 PM 
To: Sebastiana, Rocco 
Cc: Deborah Langelaan 
Subject: Opinion on Residual Value .... 

Rocco.J 

When might we get your op1n1on on whether residual value of a project might reasonably 
considered as damages for a breach of contract? 

We need to meet with TCE next week to "negotiate" alleged loss of profit on OGS and it 
would be helpful to have your opinion before we meet. 

---·-····-.C---''---·--------

"fhanks, .. 
Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
12e Adelaide St. West, Suite 16ee 
Toronto, Ontario, MSH 1T1 
416-969-6288. (office) 
416-969-6e71 (fax) 
416-s2e-9788 (cell) 
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Michael.killeavy@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for 
the named recipient(s) above and may contain information that is privileged, 
confidential and/or exempt from disclosure under applicable law. If you 
are not the intended recipient(s), any dissemination, distribution or 
copying of this e-mail message or any files transmitted with it is strictly 
prohibited. 

If you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete this 
e-mail message. 

******************************************************************** 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et 
soumis a des droits d'auteur. Il est interdit de l'utiliser au 
de le divulguer sans autorisation. 

******************************************************************** 
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Date:19971118 · 
Docket:C14844 

COURT OF APPEAL FOR ONTARIO 

McMURTRY C.J.O.; McKINLAY and LASKIN JJ.A. 

BETWEEN: ) 
) 

TICKETNET CORPORATION ) 
) 

Plaintiff ) 
(Respondent) ) 

) 
-and- ) 

) 
AIRCANADA ) 

) 
Defendant ) 
(Appellant) ) 

) 
) 

AND BETWEEN: ) 
) 

AIRCANADA ) 
) 

Plaintiffby ) 
Counterclaim ) 
(Appellant) ) 

) 
-and- ) 

) 
A.M.R CORPORATION, A.M.R ) 

D. R O'Connor, Q.C., 
RB. Bell and N. Letalik 
for the respondent and the 
appellant by cross-appeal, 
Ticketnet Corporation 

W.A. Kelly, Q.C., 
James C. Orr and 
Helen Daley for the 
appellant and respondent 
by cross-appeal, Air Canada 

----------INF0RNI:kTI0N'SERVIeES"IN€. arfd )F===-='-'='-="===c-=-:..--=:..=.===--' 
TICKETNETTORPDRATfON---~~- - f ·----------- -·· --·------ ··---· 

) 
Defendants by ) 
Counterclaim ) 
(Re~pondents) ) 

Heard: May 13-16, 1996 



Page: 2 

LASKIN J.A. : 

INTRODUCTION 

[1] In December 1985, the appellant, Air Canada, and the respondent and cross-
appellant, Ticketnet Corporatio11, entered into a written agreement called the Software 
Development Agreement. The agreement required Air Canada to develop software to 
be used by Ticketnet for entertainment and sports event ticketing, and for box office 
management. In return, Air Canada was to receive $2 million for developing the 
software, a royalty of five cents per ticket sold, and the proprietary rights to any 
travel related applications of the software. Both parties believed that the Ticketnet 
software was superior to existing technology and they forecast that the software 
would produce significant revenue, both in Canada and the United States. 

[2] On August 1, 1986, when the software was functional and nearly completed, 
Air Canada wrote to Ticketnet claiming that Ticketnet was in fundamental breach of 
its obligations and that Air Canada was no longer bound by its agreement with 
Ticketnet. Air Canada then locked Ticketnet out of the project site, precluded 
Ticketnet.from gaining access to its own main frame computer at the site, and 
claimed the Ticketnet software for itself. On December 9, 1986, Ticketnet accepted 
what it considered was Air Canada's repudiation of the agreement. On the same date, · 
Ticketnet commenced this action for damages for breach of the agreement, An 
interim injunction granted in Apri11987 and an interlocutory injunction granted in 
August 1987 restrained either party from developing the software until trial. By the 
time of trial, the software was outdated and it h~ never been marketed. 

[3] The trial took place over five months and included fifty days of evidence and 
five days of argument. On February 10, 1993, Farley J. delivered lengthy reasons in 
which he held that, by its letter of August 1, 1986, Air Canada had repudiated the 
agreement without justification. Because Ticketnet accepted the repudiation on 
December 9, 1986, Air Canada was liable for damages for breach of contract. The 
trial judge awarded Ticketnet general damages of $11,510,000 for loss of profits or 
loss of business opportunity to market the software. He also awarded $10,000 in 
punitive damages to censure the conduct of Air Canada and ordered Air Canada to 
return the software to Ticketnet. Air Canada appeals liability, the award of general 
damages, and the order requiring it to return the software. Ticketnet cross-appeals on 
damages. For the reasons that follow, I would reduce the damages to $10,160,000. I 
would otherwise dismiss the appeal and I would dismiss the cross-appeal. 
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BACKGROUND FACTS 

[4] The two principals ofTicketnet were Gilles Lamarre and David Clark. 
Lamarre was the box office manager of the National Art Centre in Ottawa. Clark was 
an electrical engineer with expertise in computers and computer systems. Together, 
they owned and managed an automated ticketing system in the Ottawa Region called 
Uniticket, which sold more than one million tickets annually. Lamarre and Clark 
developed the concept for a computerized ticketing system that combined a ticket 
reservation system with box office management software. This concept became 
known as Ticketnet. 

[5] The Ticketnet concept had several attractive features. The software and the 
system could be sold to any venue that needed to organize its box office sales or that 
wished to sell tickets in places beyond its own box office wickets. Venues would use 
personal computers to gain access to the Ticketnet network and tickets could be sold 
for any venue within the network. For example, as the trial judge found, using the 
Ticketnet network, a person in Comerbrook, Newfoundland could obtain immediate 
confirmation of the purchase of two tickets on a selected day for a play in a theatre in 
Kelowna, British Columbia, after reviewing the available inventory of tickets for that 
theatre, as well as the other events being staged in the city that week. 

[6] The Ticketnet concept would provide box office managers with control over 
their venues' accounting, would permit them to sell their venues' complete inventory 
of tickets, would allow their customers to purchase the best unsold tickets still 
available, and would simplify subscriptions, advertising and fundraising. Because the 
Ticketnet system was to be offered to venues on a "pay as you go basis," the trial 
judge found that it would be "especially attractive to those smaller venues which 
could not even dream of financing the relatively high cost of an in-house [automated 
ticketing] system." 

___ [7] ____ TopromotetheTicketnet con~t.andto_raiseYenture.capital, Lamarre.and __ _ 
Clark .incorporated.the respondent.TicketneLCorporation. _ InApriLl ~84,Lamarre. 
and Clark approache-d Air Canada to fm:d out if it had an ili:terestin the Ticketnet 
concept and in developing the Ticketnet software. Air Canada was interested in the . 
concept because of its potential for travel-related applications and because it could be 
integrated with Air Canada's own computerized travel reservation system, known as 
RESERVEC. In Air Canada's view, the existing ticketing industry was using 1960s 
technology and therefore there was room for the more sophisticated Ticketnet 
concept. 
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[8] Lamarre and Clark provided Air Canada with information on the 
entertainment ticket market in Canada. fu the fall of 1984, after considering this 
information and investigating the Ticketnet concept, Air Canada committed in 
principle to work with Ticketnet to develop its software concept. Air Canada 
estimated that the software could be completed in 1985 at a cost of $1.4 million. The 
president of Air Canada approved the project in December 1984. 

(9] fu January 1985, Air Canada committed resources to the project in the 
expectation that negotiations between it and Ticketnet would be successful and an 
agreement would be reached. Air Canada hired a staff of 20 designers and computer 
programmers to develop the software. Ticketnet also committed resources by leasing 
the Tandem computer, which it had selected for the project, hiring two employees to 
work on developing the software and devoting Lamarre's and Clark's time to the 
project. 

[10] Negotiations towards an agreement continued through the spring of 1985. On 
July 22, 1985, Clark gave Air Canada a letter that Ticketnet believed reflected the 
tenus of the agreement it had reached with Air Canada. Ticketnet asked Air Canada 
to sign the letter. Instead of signing it, however, Air Canada decided to terminate 
negotiations and wind up the project Lamarre and Clark were understandably 
shocked by this sudden turn about. 

(11] Until then, negotiations had contemplated that Air Canada would provide the 
necessary fmancial resources and personnel to develop the software; that the 
software, when completed and accepted, would become the property ofTicketnet; 
that Air Canada would be paid 5¢ per ticket sold during the five years following 
acceptance of the software; that, for five years, Air Canada would have an option to 
acquire up to 25% of the outstanding shares in Ticketnet; and that, if it did not 
exercise its share option, it would be paid an additional 5¢ per ticket sold during that 
period. 

[12] fu the fall of 1985, Air Canada decided that it was willing to reopen 
negotiations if it could obtain a better deal or a broader involvement than had been 
discussed up to that point. Air Canada's new demands included obtaining a North 
American software rights option from Ticketnet. It abandoned that demand when its 
internal legal counsel advised that it did not have the corporate capacity to exercise 
such an option. In mid-November 1985, Air Canada requested that the proposed 
Share Option Agreement (SO) be granted in a separate document. Ticketnet delivered 
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that dociunentto Air Canada on November 19, 1985. On the same day, Air Canada 
gave Ticketnet a draft of the proposed Software Development Agreement (SDA). At 
about the same time, Air Canada, for the first time, proposed that it provide 
production services, which included the computer equipment, computer operations 
centres, communications facilities and equipment needed to make the Ticketnet 
system work. 

[13] Intensive negotiations took place between the parties in late November and 
early December 1985. Air Canada was insisting that the parties enter into a 
Production Services Agreement (PSA) and that it would not sign the SDA unless 
Ticketnet executed a PSA and the SO at the same time. Ticketnet replied that the 
SDA should go forward even if the parties could not agree on a PSA because "the 
[PSA] is collateral to, and not a condition precedent of, the [SDA]." Finally, both 
Ticketnet and Air Canada agreed that they needed more time to complete a PSA and 
therefore they settled for a letter of intent (the "PSA Letter of Intent"). 

[14] On December 6, 1985, the parties signed the following documents, which the 
trial judge found to have governed the contractual relations between them. 

(i) The SDA (dated July 23, 1985) and an SDA amending agreement, 
signed by both Ticketnet and Air Canada, provided for the 
development of the software (referred to in the SDA as the 
Entertainment Software). Air Canada agreed to develop the software 
by a target completion date of April 30, ·1986 for a fixed price of $2 
million. Ticketnet would repay Air Canada in accordance with a 
predetermined schedule and would pay it a royalty of 5¢ per ticket for 
the first five years as additional compensation for developing the 
software. Ticketnet would own the proprietary rights in the 
Entertainment Software while Air Canada would have the to right 
develop and would own any travel-related applications of the software. 

(ii) .. mThe PSALetter of-Intent, signed by-Ticketnet but not by-Air Can~da,. 
- ... ---- --- -c pro¥ided-that-bothcparties-would-use theircbest efforts o¥er the next90 

days to negotiate a PSA. ·It it!so provided that The proprietary rights to 
the software for North America were to be transferred to Air Canada 

(iii) 
after Ticketnet had earned profits of $5 million. 
The SO, signed by Ticketnet but never executed by Air Canada, 
provided that instead of receiving the 5¢ royalty per ticket, .Air Canada 
could purchase up to 33% of the outstanding shares ofTicketnet. 
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[15] Air Canada acknowledged that it signed only theSDA and the SDA 
amending agreement and that it never-received internal authorization to sign either 
the PSA Letter of Intent or the SO. 

[16] In February 1986, the defendant by counterclaim A.M.R. Corporation 
("American Airlines" or "American") approached Ticketnet about investing in the 
software. American was interested in integrating entertainment ticketing with its 
SABRE travel reservation system, which was competitive with Air Canada's 
RESERVEC system. Ticketnet and American met in New York on February 21, 
1986. A few days later, Air Canada asked Ticketnet to extend the 90-day period for 
negotiating a PSA. Ticketnet replied on February 27, 1986, that the PSA Letter of 
Intent was "no longer in effect" even though the 90-day negotiating period had not 
yet expired. 

[17] Ticketnet met with Air Canada on March 6, 1986 to discuss the PSA but, on 
the same day and without telling Air Canada, Ticketnet also met with American. 
Shortly afterwards, Ticketnet gave American its latest business plan, and on March 
14, met with American to review the plan and discuss a commercial relationship. 
Ticketnet did not give this business plan to Air Canada. · 

[18] Ticketnet and American next met on April9, 1986. At this meeting, 
Ticketnet disclosed to American the sta:tus ofthe incomplete software. The parties 
also discussed a letter of intent, stipulating that Ticketnet and American would 
negotiate an agreement granting American the exclusive right to use and market 
worldwide the completed software. On Apri114, 1986, Lamarre wrote American that 
the letter of intent should be revised to provide for a share sale because of 
"restrictions we may have in selling proprietary rights to the software without giving 
Air Canada the right of first refusal (we can sell the company instead) .... " The letter 
of intent was so amended and signed by Ticketnet and American onApri115, 1986. 
This letter of intent also stated that "AMR and Ticketnet will consider strategies for 
Ticketnet, as an agent of AMR, to assume Air Canada's obligations and rights under 
the existing contract" and that "nothing in AMR's purchase of the Ticketnet shares 
shall violate existing agreements with AC." 

[19] Ticketnet continued to meet with Air Canada after Apri115. But, unknown to 
Air Canada, Ticketnet also continued to meet with American to discuss a draft share 
purchase agreement. On June 4, 1986, Clark wrote to Air Canada, withdrawing the . 
SO and proposing to buy out Air Canada's position. Again, on June 17, Lamarre and 
Clark put forward several proposals to buy out Air Canada. Then, on June 30, 1986, 
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the shareholders of Ticketnet entered into an agreement with American to sell the 
shares of Ticketnet to American. This agreement stated "that there are no outstanding 
options, warrants or other rights pertaining to the Equities Securities of Ticketnet." 
Throughout July, American, first through a nominee and then through a numbered 
company, attempted, unsuccessfully, to buy out Air Canada's interest. 

[20] On August 1, 1986, Air Canada wrote to Ticketnet claiming that it was no 
longer "bound in any way to Ticketnet" because Ticketnet was in "fundamental 
breach" of its obligations. In this letter, Air Canada justified its repudiation of the 
SDA on two grounds: first, it claimed the SDA was subject to the condition that the 
parties reach a PSA and, second, it claimed Ticketnet was insolvent and therefore 
unable to meet its obligations under the SDA. The trial judge rejected both grounds. 
On the first ground, he held that concluding a PSA was not a condition precedent to 
an enforceable SDA, that under the PSA Letter of Intent the 90-day period for 
negotiating a PSA expired on March 6, 1986 and that during the 90-day period, 
Ticketnet had negotiated in good faith. On the second ground, he held tha:t Ticketnet 
was not insolvent on August 1, 1986 and that Air Canada had not given Ticketnet 
proper notice under paragraph 9 of the SDA, which would have allowed it to prove to 
Air Canada that it was not insolvent. 

[21] .Ticketnet did not immediately accept Air Canada's repudiation of the SDA. 
Instead, on August 6, 1986, Ticketnet replied that it considered the SDA to be 
binding and that Air Canada was required to complete the software and turn it over to 
Ticketnet. Air Canada did not withdraw its letter of repudiation. Nor did it add other 
grounds to support its position, though sometime before December 9, 1986, it learned 
that Ticketnet had been purchased by American. Instead, Air Canada continued to 
rely on the grounds set out in its August 1, 1986 letter. On December 9, 1986, 
Ticketnet accepted Air Canada's repudiation and instituted this litigation. 

[22] When Air Canada repudiated the SDA on August 1, 1986, it locked out 
__________ ____ Ticketnet's employees from the project site, retained the-Tandem computer that had 

.beenleased.by-cTicketnet.and.continued.to_deYelop_the software.untilDecember .1986, 
when it stopped for its own l:Jusiness reasons. Meanwhile, afteJ:-CDeceiriber 9, 1986, -
Ticketnet and American tried to develop the software on their own, using a backup 
version that Ticketnet had obtained during the summer. In Apri11987, however, Air 
Canada obtained an interim injunction preventing Ticketnet and American from 
developing the software. In August 1987, White J. granted an interlocutory 
injunction restraining Ticketnet, American and Air Canada from dealing with the 
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software until trial. The trial judge concluded that an injunction in favour of Air 
Canada ought not to have been granted. 

[23] The main liability issue at trial was whether the SDA was binding. The trial 
judge held that it was binding, rejecting Air Canada's argument that the PSA and the 
SO were conditions precedent to an enforceable SDA. He concluded that Air. Canada 
had repudiated the SDA without justification and was therefore liable to Ticketnet for 
damages for breach of contract. In so concluding, the trial judge found that "there 
was a general air of unreality" to the testimony of the three main witnesses for Air 
Canada. He "preferred the testimony of Clark and Lamarre where there was a 
conflict." 

[24] In this court, counsel for Air Canada did not attack these fmdings of 
credibility and argued the appeal on the trial judge's findings of fact. 

GROUNDS OF APPEAL 

[25] Air Canada argued three grounds of appeal on liability and ten grounds of 
appeal on damages. 

[26] On liability, Air Canada submits that: 
(i) the trial judge erred in holding that the SO was still in place and that 

Ticketnet was thus entitled to enforce the SDA; 
(ii) the trial judge erred in not holding that Ticketnet breached its duty of 

confidence to Air Canada and that its breach precluded Ticketnet from 
enforcing the SDA; 

(iii) the trial judge erred in not holding that Ticketnet breached its duty to 
negotiate a PSA in good faith and that its breach precluded Ticketnet 
from relying on the SDA. 

[27] On damages, Air Canada submits that: 
(i) the trial judge erred in depriving Air Canada of its right to fully cross

examine Ticketnet's expert witness, Smith, on the damages flowing 
from the alleged breach of the SDA; 

(ii) the trial judge erred in holding that Air Canada's breach of the SDA 
caused any damages; 

(iii) the trial judge failed to apply the proper onus of proof of damages; 
(iv) the trial judge erred by ignoring evidence of the proper measure of 

value of the software and therefore ofTicketnet's damages; 



(v) 

(vi) 

(vii) 

(viii) 
(ix) 

(x) 
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the trial judge erred in assessing damages by assuming that there was 
no longer a market for the software; 
the trial judge erred in ordering that Air Canada also deliver the 
software to Ticketnet; 
the trial judge erred in relying on Ticketnet's, Air Canada's and 
American's projections in assessing damages; 
the trial judge erred in assessing damages by averaging the projections. 
the trial judge erred by not deducting from his assessment of damages 
the expenditures required to earn profits or the opportunity cost of 
those projected expenditures; 
the trial judge erred by applying a single exchange rate to his 
assessment of damages for the years 1987 to 1993. 

[28) In its cross-appeal on damages, Ticketnet makes three submissions: 
(i) the trial judge erred by not also compensating Ticketnet for 

approximately $3 million in out-of-pocket expenses; 
(ii) alternatively, the trial judge erred by double counting $1.619 million 

of actual expenses incurred before Air Canada repudiated the SDA; 
(iii) alternatively, the trial judge erred by discounting Ticketnet's actual 

out-of-pocket expenses for the first two years. 

THE APPEAL ON LIABILITY 

1. The Share Option 

[29) Air Canada submits that it was induced to sign the SDA by Ticketnet's 
representation that it would grant Air Canada an SO. Air Canada submits that 
because Ticketnet later withdrew the SO, it is not entitled to enforce the SDA. The 
trial judge did conclude that " ... Ticketnet entered into the SO in order to obtain AC's · 
signature on the SDA." He also accepted the proposition that, where one party 
(Ticke_tn_e1)cin_d_JJ~es .. an_o_theL(AiLGa_n.ada)_to_ex_e_CJJ1~JLd_o_c_um.en1~th_ecSJ)_A) · b~ "'a-'--'-'-'-'-~
representation (the SO) it later revokes, it is not entitled to enfome-that document(the 
sbA). SeePaizzer v. Zeifoian (1978), 88D.L.R. (3d) l!ll (Ont. C.A.). 

[30] But the trial judge found that Ticketnet's written withdrawal of the SO was 
ineffective and that the parties continued to negotiate as if the SO was still in place. 
Air Canada argues that this fmding is not supported by the evidence, especially the 
letters written by Ticketnet to Air Canada in June 1986. 
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[31] The SO, which was dated July 24, 1985, was signed by Ticketnet and 
delivered to Air Canada on November 19, 1985. By its terms, Ticketnet granted Air 
Canada "an irrevocable one-time option" to purchase shares in Ticketnet. The option 
was to be exercised within five years of the "Software Acceptance Date" and, if 
exercised, would release Ticketnet from paying any further royalties under the SDA. 
On December 6, 1985, Ticketnet signed an amendment to the SO which would have. 
allowed Air Canada to maintain its percentage interest in Ticketnet despite the option 
granted to another investor. Air Canada did not sign either the SO or the amendment 
to it. Indeed, Air Canada's general counsel had given the opinion that Air Canada did 
not have the power to do so under its corporate charter. 

[32] Ticketnet concluded that the existence of the SO and the uncertainty over 
whether Air Canada would or could sign it, were hampering its efforts to obtain an 
outside investor. It therefore wrote to Air Canada on June 4, 1986, withdrawing "the 
proposed option agreement in its entirety" and stating that "the only firm agreements 
between us at this time are the signed Software Development Agreement and the 
subsequent signed Amending Agreement." Clark testified that he wrote this letter on 
the advice of counsel. Air Canada wrote back on June 9, 1986, claiming that the SO 
was legally binding and that any attempt to withdraw it would be considered a breach 
of the SDA. Ticketnet responded on June 20, 1986, impliedly reaffirming its 
withdrawal of the SO by asserting that it did not intend to breach the SDA and that 
withdrawal of the SO did not diminish Air Canada's rights urJ.der the SDA. . 

[33] Despite the correspondence and Clark's evidence suggesting that Ticketnet 
had withdrawn the SO, the trial judge found at p. 132 of his reasons: 

... that such purported withdrawal was not effective and 
that AC and Ticketnet conducted themselves in their 
ongoing relationship on the basis that such had not in 
fact been withdrawn. 

This fmding is a finding of fact. Although the trial judge could have taken a different 
view,.it seems to me that his fmding is reasonably supported by the evidence. Air 
Canada immediately rejected the withdrawal and continued to deal with Ticketnet 
after June 4 as if the SO had not been withdrawn. Indeed, the June correspondence 
appeared to have no effect on the relationship between the parties as Ticketnet and 
Air Canada continued to work together on developing the software. Air Canada's 
repudiation letter of August 1, 1986 does not refer to any breach of the SO or to the 
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written withdrawal as a ground for repudiating the SDA. Even after Air Canada 
learned of American's involvement, it still did not advise Ticketnet before December 
9, 1986, that it considered the June 4, 1986 letter to be a breach of the SDA. 

[34] Even if, however, contrary to the trial judge's finding, Ticketnet's June 4, 
1986 letter did constitute a withdrawal of, and thus a breach of, the SO, there are at 
least three other reasons why Air Canada cannot rely on the withdrawal as a defence 
to the enforceability of the SDA. First, like the trial judge, I am not satisfied that the 
SO was a condition precedent to the SDA. Neither the SDA nor the SO- both of 
which were drafted with legal advice -refer to the SO as a condition precedent to 
the SDA. The evidence of Clark, Lamarre and Ticketnet's counsel, Whitehead, each 
of whose evidence was accepted by the trial judge, affirm that the SO was not a 
condition precedent to the SDA. Moreover, Air Canada insisted that the SO be set 
out in a separate agreement and that it be dated the day after the SDA. All of this 
evidence weighs against fmding that the withdrawal of the SO precluded Ticketnet 
from enforcing the SDA. · 

[35] Second, even if the SO is a condition precedent to the SDA, Air Canada 
could not rely on its withdrawal or breach unless it did everything it was obligated to 
do to ensure that the SO came into effect. See Dynamic Transport Ltd. v. OK 
Detailing Ltd., [1978]2 S.C.R. 1072 at 1083-1084. As Lord Wright wrote in 
Heyman v. Darwins, [1942]1 All E.R. 337 at 354: 

.. .It is familiar law that a party who has prevented 
fulfilment of a condition precedent cannot set up the 
fact of its non-fulfilment. 

[36] The SO was either an irrevocable offer of shares or, as the trial judge found, a 
unilateral contract executed by Ticketnet. In either case, Air Canada did not do 

--=-ev""'.e::..rything.it:was obligated to.do_to_bring abouttheS_O.Instead,Air _Canada ___ _ 
_ consistently_took.the.position.thatits_corporate..charteLprexentedit_frofiLa.ccepting~- _ 
the SO. Wheilitreplidia:ted the SDA ohAugust 1, 1986, Aif Canada still had not 
signed the SO. Having not signed the SO and having asserted that it could not do so, 
!do not see how Air Canada can now claim that Ticketnet's withdrawal of the SO 
prevented Ticketnet from enforcing the SDA. 

[37] Third, the default provisions of the SDA prevented Air Canada from relying 
on the withdrawal of the SO as a defence to Ticketnet's claim that Air Canada 
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breached the SDA. Section 9.2 of the SDA entitled an innocent party to terminate the 
agreement "during the continuance of any Event of Default" by a defaulting party. 
Buts. 9.l(i) defmed "Events of Default" in part as follows: 

failure of either party to observe or perform any 
covenant; condition or obligation contained herein and 
the continuance of such non-observance or non
performance for a period of ten (1 0) days after the other 
party has delivered written notice of the default to the 

· defaulting party or such longer period of cure as may be 
expressly provided for in this Agreement ... 

[38] If, as Air Canada argued, the SO is a condition precedent to the SDA and its 
withdrawal amounted to a breach of the SDA, then Air Canada could rely on the 
breach to terminate the SDA only if it gave the notice required by s. 9.1 (i), thus 
allowing Ticketnet an opportunity to cure the breach. But Air Canada did not give 
this notice. Therefore, it could not rely on the withdrawal of the SO as a ground to 
terminate the SDA. 

[39] I would not give effect to this ground of appeal. 

2. Breach of Confidence 

[ 40] Air Canada submits that Ticketnet owed it a duty of confidence both at 
common law and under paragraph 6.1 of the SDA and that Ticketnet breached its 
duty of confidence by disclosing critical information to American without Air 
Canada's knowledge or consent. Air Canada submits that the breaches were so 
serious that they disentitled Ticketnet from enforcing the SDA. 

[ 41] The information Air Canada complains about was of two kinds: first, 
business information about Air Canada; and, second, information about the 
functioning and adaptability of the Entertainment Software. The first complaint is 
that, between February and May 1986, Ticketnet disclosed to American that Air 
Canada was making major staff cuts in its computer software division and may 
therefore be ready to consider a buy-out of its interest in the project with Ticketnet. 
The trial judge rejected this complaint, observing at p.l22: 

... AC may have complained of Ticketnet divulging 
information regarding its overall business; however as 
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discussed any of this information was public knowledge 
through AC's own press releases. 

[42] I see no grounds to interfere with this finding. Air Canada's press release on 
June 6, 1986 announced a substantial net loss for the first quarter of 1986 and a 
recovery program which included "cost reduction programs in a variety of areas" and 
"extension of the current hiring freeze and continued examination of the economic 
viability of all aspects of Air Canada's operation in terms of improvements or 
modifications necessary to ensure satisfactory levels of cost effectiveness." In other 
words, in June, Air Canada publicly disclosed the information that it alleged was 
confidential in April. Yet, nothing changed between April and June. If the 
information was not confidential in June, it could hardly be considered confidential in 
April. Moreover, this general business information about financial belt-tightening or 
cutbacks was of no value to American in its dealings with Ticketnet, and, 
correspondingly, its disclosure caused no damage to Air Canada. 

[43] The second complaint, which concerns Bedford Associates Inc., is more 
serious. In April1986, American decided that it wanted a consultant to review the 
software, then incomplete, that was being developed by Air Canada. On April 25, 
1986, at American's request, Ticketnet retained Bedford, a software consultant, to do 
the review. American was to pay Bedford, receive a copy of its report and be able to 
consult with its personnel. An American internal memorandum disclosed: 

Air Canada is the software contractor. The Ticketnet 
principals are exceedingly concerned that Air Canada 
not learn of Al'vlR's involvement and have requested 
that our investigation of the software be done under the 
guise of a consultant acting on behalf of a venue 
interested [in] using the Ticketnet system. This is the 
tact we intend to take. 

[44] To obtain Air Canada's agreemi:mtto Bedford's review, Clark told Air Canada 
that the review was for the benefit of potential Ticketnet investors. Bedford 
personnel spent four and a half days interviewing the Air Canada project team, 
examining the coding and testing various components of the system. Bedford 
completed its report near the end of May 1986. Ticketnet gave a copy of the report to 
American but did not tell Air Canada that it had done so. In June 1986 and again in 
mid-July 1986, Ticketnet surreptitiously obtained a copy of the backup tape from Air 
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Canada. It then retained Bedford to analyze the backup tape and to report to 
Ticketnet and American on how the software might be completed. 

[45] Although these covert and clandestine arrangements among Ticketnet, 
American and Bedford seem inappropriate- or, as the trial judge observed, an 
exercise in "twisted logic" -the question for this court is whether what was done 
amounted to a breach of confidence. The trial judge concluded that there was no 
breach of confidence and I agree with his conclusion. 

[46] Under paragraph 5.1 of the SDA, the Entertainment Software being 
developed by Air Canada was the property of Ticketnet. Paragraph 5.1 provided in 
part: 

AC hereby acknowledges and agrees that as between it 
and 1N the Entertainment Software and all copies 
thereof are and shall remain the property of1N. All 
applicable rights in copyright, trademark and trade 
secret in the Entertainment Software and any changes, 
alterations or modifications thereto, whether made by 
1N or AC are and will remain in 1N. 

[47] Nonetheless, paragraph 6.1 of the SDA imposed an obligation of 
confidentiality on both parties to the SDA. Paragraph 6.1 stated: 

Both parties hereby agree that any confidential 
information pertaining to the other which shall be 
gained while carrying out the requirements of this 
Agreement or pertaining directly to this Agreement 
such as price shall be safeguarded by the party gaining 
such information in the same manner as it safeguards its 
own trade secrets and such confidential information 
shall be held in trust for the benefit of the other party 
only. This Article 6 shall survive the termination of 
this Agreement. 

[ 48] I agree with counsel for Air Canada that the obligation of confidentiality in 
paragraph 6.1 does not depend on ownership. Nor does the duty of confidence at 
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common law. Thus, Ticketnet's proprietary right to the Entertainment Software is 
not, by itself, a complete answer to Air Canada's claim of breach of confidence. 

[ 49] Air Canada acknowledged, however, that Ticketnet was entitled to disclose 
information about the software to a potential investor. Clark had told Air Canada that 
the software would be shown to potential investors and Air Canada knew that 
Bedord's fmdings would also be provided to a prospective investor in Ticketnet. It 
could hardly be otherwise. As the trial judge observed at p.122: 

... AC knew Ticketnet needed investors: I do not think 
AC could overlook the probability that an investor 
would want to await the software. As well AC knew 
Bedford was doing the audit. Similarly AC should have 
expected Ticketnet to demonstrate on paper and in 
practice the functionality of the software to interested 
venues in varying degrees of detail before they signed 
up. 

[50] American was a potential investor in Ticketnet and became an investor when 
it purchased the shares ofTicketnet from its principals. But American was also, of 
course, a competitor of Air Canada in the airline business. Although the trial judge 
held that "vis-a-vis the Ticketnet situation American was not a competitor of AC," his 
earlier finding that "American was interested in integrating entertainment ticketing 
with its SABRE travel reservation system which was competitive with AC's 
RESERVEC" seems more accurate. 

[51] Thus, Air Canada's real complaint is that Ticketnet disclosed information 
about the software to a potential investor in Ticketnet who was also a business 
competitor of Air Canada. Nothing, however, in the SDA prevented Ticketnet from 
sellingJ2art or all of-its shares to American, or-to-any-other-competitor_ofAir Canada, 
or to anyone else. Th«:! SD.A containednosuchrestrictjons. Iherefore,.when Air 
Canada agreed tha.t Ticketiiet could disclose iriformation about the softWare to 
potential investors, it necessarily agreed that the class of potential inventors could 
include competitors, however unattractive that might be to Air Canada. 

[52] To establish a breach of confidence, three requirements must be met: first, the 
information conveyed must be confidential; second, it must be communicated in 
confidence; and, third, it must be misused by the party to whom it was 



Page: 16 

communicated. See Lac Minerals Ltd. v. International Corona Resources Ltd., 
[1989] 2 S.C.R. 574 at 608. The third requirement is in question here. Because 
Ticketnet was entitled to show the software to a potential investor, and because 
nothing in the SDA precluded the potential investor from being a competing airline, I 
conclude, as did the trial judge, that Ticketnet did not misuse the confidential 
information either at common law or under paragraph 6.1 of the SDA. 

[53] Air Canada, however, advances two other arguments in support of its breach 
of confidence claim. It argues that the disclosure of confidential information by 
Ticketnet violated paragraph 2.2( d) of the SDA and that this information was used by 
American to acquire the travel-related applications of the software, which, under the 
SDA, belonged to Air Canada. 

[54] Paragraph 2.2( d} of the SDA provided: 

Following acceptance of the Entertaimnent Software by 
1N as described in the functional specifications, it is 
agreed that all subsequent maintenance upgrade and 
revisions to the Entertaimnent Software are at the cost 
and sole responsibility of1N. Furthermore, TN cannot 
use the Entertainment Software prior to final 
acceptance for revenue generation purposes except as 
mutually agreed by AC for market development, testing 
or progressive, phased implementation. [Emphasis 
added.] 

By its terms, paragraph 2.2( d) only prevented Ticketnet from using the uncompleted 
software "for revenue generation purposes." It did not prevent Ticketnet from using 
the incomplete software to attract potential investors. In my view, paragraph 2.2(d) 
does not assist Air Canada's claim. 

[55] Air Canada's main interest in this project was in the travel-related 
applications of the software. Paragraph 2.1 (b) of the SDA provided that Air Canada 
could develop and would then own all the travel-related software products: 

1N agrees that AC may use the Entertaimnent Software 
to develop new software products for applications 
dealing with air, ground and sea transportation, hotels, 
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car rentals, the enRoute Credit Card, tour wholesalers 
as well as tourism systems and that AC shall own all 
Proprietary Rights to such new software products. 

[56] The evidence, however, does not support Air Canada's contention that 
American used the information provided by Bedford as a springboard to acquire the 
travel-related applications of the software. Apart from paragraph 2.l(b), the SDA 
was silent on the development of these travel-related applications. Moreover, the trial 
judge made two important fmdings about these travel-related software products, both 
supported by the evidence. First, the trial judge found that, because Air Canada had 
been dilatory in developing the software, it had not developed any travel-related 
applications when it repudiated the SDA on August 1, 1986. Second, the trial judge 
found that "Bedford did not disclose to American the coding which American would 
have needed to develop the travel applications on its own. For these reasons, I am not 
persuaded that AC's argument on the travel-related features of the software make out 
a claim for breach of confidence." 

[57] In addition, the trial judge concluded that Air Canada's allegations of breach 
of confidence against Ticketnet were not so serious that they could provide a defence 
to Ticketnet's action for breach of the SDA. Moreo:ver, the trial judge found that Air 
Canada could not rely on any breaches of confidence by Ticketnet because Air 
Canada had not come to court with "clean hands." I see no grounds to interfere with 
these conclusions. Indeed, Air Canada's failure to give notice of the alleged breaches 
of confidence under paragraph 9.1 of the SDA and its failure to raise these breaches 
as a ground of repudiation in its August 1, 1996 letter or at any time before Ticketnet 
accepted the repudiation on December 9, 1986 reinforce the conclusion that 
Ticketnet's alleged breaches of confidence were not serious, even in the eyes of Air 
Canada. 
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3. The PSA Letter of Intent 

[59] At trial, Air Canada argued that a concluded PSA was a condition precedent 
to the SDA. This argument was rejected by the trial judge and Air Canada did not 
pursue it on appeal. Instead, Air Canada submitted in this court that Ticketnet did not 
negotiate a PSA in good faith and therefore was not entitled to rely on the SDA. The 
trial judge found, and Ticketnet accepts, that it (as well as Air Canada) had an 
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obligation to negotiate a PSA in good faith. The extent of this obligation is set out in 
paragraph 2 of the PSA Letter of Intent, dated December 6, 1985, which provided: 

The full nature and schedule for the provision of the 
Production Services will be the subject of a detailed 
evaluation and negotiation to be accomplished in the 
next 90 days. Both AC and 1N will use their best 
efforts to negotiate and sign a formal agreement within 
this period. 

[60] The ninety days during which the parties were bound to negotiate in good 
faith covered the period from December 6, 1985, to March 6, 1986. The trial judge 
expressly found that Ticketnet did negotiate in good faith during this period.· He held 
at pp.95-96: 

and at p.106: 

.. .It appears to me that Ticketnet acted reasonably in the 
circumstances and that one should not impose a legal 
burden on one party in such circumstances to be the 
faithful and obedient dog continuing to lick the other 
party's hand when in effect that other party has been 
continuously -swatting it with a newspaper. I do not 
find that there was anything material that Ticketnet did 
that was negative in the aspect of trying to reach an 
accommodation with AC over production services. I 
note that it was not until essentially the very last 
moment that Ticketnet had any possibility of someone 
providing production services other than AC. It was 
not going to bite the hand (or any hand) that would 
possibly feed it. ... 

.. .I have found that 1;-icketnet negotiated in good faith 
concerning the PSA especially when one takes into 
account the rather low standard represented by AC's 
own conduct in this regard. 
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[61] Air Canada attacks this fmding: It points to the meeting between Ticketnet 
and American in February 1986, before the expiry of the ninety-day period. During 
this meeting, the two parties discussed the rights to the Entertainment Software, even 
though paragraph 4 of the PSA Letter of Intent provided for the transfer to Air 
Canada of the North American proprietary rights to the Entertainment Software. And 
on February 27, 1986, in response to Air Canada's request to extend the ninety-day 
period, Clark ignored his lawyer's advice and wrote Air Canada that the PSA Letter 
of Intent was no longer in effect. 

[62] · Still, in my view, the trial judge's fmding that Ticketnet fulfilled its duty to 
negotiate in good faith is reasonably supported by the evidence. Neither the SDA nor 
the PSA Letter of Intent precluded Ticketnet from negotiating with other parties over 
production services, even during the ninety-day period. The PSA was an important' 
method of financing for Ticketnet. In the light of the uncertainty about Air Canada's 
approval process and Air Canada's apparent lack of commitment to the project, 
Ticketnet understandably was looking at alternative arrangements. Moreover, 
Ticketnet provided Air Canada with substantially all the documents it had requested 
to plan production services. Ticketnet and Air. Canada continued to meet and discuss 
production services well into the sununer of 1986. And, as the trial judge found in 
discussing Ticketnet's meeting with American in February and Clark's letter to Air 
Canada at p.59: 

... it does not appear that Ticketnet took any practical 
step that impeded the possibility of reaching an 
understanding on production services. It continued to 
meet, discuss and pursue production services with AC; 
AC did the same. I do not view this premature burial as 
being of any material import. It is clear that Ticketnet 
and AC continued to discuss production services on an 

nm ·-Oil again, .off again.basisfor.some time thereafter.---·--· ·--
~-· -·-----· --· ·--~------------~---------------- ------ ---- -

- --- - - --- - -

[63] Further, in my view, Air Canada's own conduct disentitles it from relying on 
any breach by Ticketnet of the duty to negotiate in good faith. Despite repeated 
requests, Air Canada did not perform its part of the bargain to provide Ticketnet with 
necessary information about production services. By April 3, 1986, nearly a month 
after the ninety~day negotiation period had expired, Air Canada had still not even 
obtained corporate approval to co-sign the PSA Letter of Intent. It never did obtain 
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such approval and it never signed the letter. Indeed, by April 3rd, Air Canada was re
evaluating the entire project and, without telling Ticketnet, put production services on 
hold. It wrote Ticketnet to say that, until Ticketnet had a signed agreement on 
production services, it should assume it had none. I agree with counsel for the 
respondent that Air Canada cannot hold Ticketnet to a standard which Air Canada 
itself did not keep. Accordingly, I would not give effect to this third ground of appeal 
against liability. 

[64] I turn now to the appeal on damages. 

THE APPEAL ON DAMAGES 
The Trial Judge's Assessment of Damages and the 
Court of Appeal's Power to Review a Damages Award 

[65] Because the Ticketnet software was never marketed, the trial judge had no 
record of actual earnings to use to estimate Ticketnet's loss of profits. He rejected, 
however, Air Canada's argument that Ticketnet's business was too speculative to 
justify an award oflost profits. He relied on the following proposition from the 
Restatement of the Law, Second, Contracts 2d, Volume 3 (Washington: American 
Law Institute, 1981) at p.146, Section 352, Comment b: 

However, if the business is a new one or if it is a 
speculative one that is subject to great fluctuations in 
volume, costs or prices, proof will be more difficult. 
Nevertheless, damages may be established with 
reasonable certainty with the aid of expert testimony, 
economic and fmancial data, market surveys and 
analyses, business records of similar enterprises, and 
the like. 

[ 66] Still, he held that Ticketnet had the onus of proving that Air Canada's 
repudiation of the SDA caused a loss of business opportunity to market the software. 
The trial judge found that Ticketnet had satisfied this onus. 

[67] Because Air Canada's actions prevented Ticketnet from marketing the 
software, the trial judge assessed damages by relying on market projections and by 
applying a discount rate to reflect uncertainties or contingencies. He accepted the 
report ofTicketnet's experts, Smith and Gain, as "a reasonable basis to work from." 
Smith and Gain are investigative accountants with expertise in quantifying loss of 
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earnings. They used business plans prepared by Ticketnet, Air Canada and American 
in estimating market size and projecting lost profits. They estimated Ticketnet's loss 
by taking the present value of estimated profits in Canada and the United States for 
the seven-year period 1987 to 1993 and excluding any residual value for the software. 
They applied a discount rate of 25% for the Canadian market and 30% for the United 
States market. The discount rate reflected both the time value of money and the 
contingencies or risk in the projected profit estimates. In their opinion, the estimated 
loss of profits was $10,067,000 for Canada and-$12,835,000 for the United States, a 
total of $22,902,000. They added the out-of-pocket expenses incurred by Ticketnet 
of$3,515,550, producing a total estimated loss of$26,415,550. 

[68] The trial judge found that the Ticketnet software would be accepted in the 
marketplace and that the Ticketnet concept would be successful. He disagreed, 
however, with the discount rates, used by Smith and Gain and instead increased the 
discount rate from 25% to 35% for the Canadian market and from 30% to 40% for the 
American market. These increases reduced Ticketnet's loss of profits from $22.902 
million under the Smith and Gain report to $13.7 5 million. 

[69] In arriving at his discount rates, the trial judge considered the following 11 
factors. 

The Ticketnet concept appeared to have found a hole in the ticketing 
market that was being ignored by the competition. It would also have 
fulfilled a box office management demand. Therefore, "there was a 
window of opportunity." 
The concept had been warmly received at the Box Office Management 
International Conference held in New York in January 1986. 
Ticketnet's business plans had been prepared over several years and 
reviewed by experienced organizations such as Air Canada and 
American. 
The_software was nearly: completed . 
.Both Air _Canada .and American,_which_each..hadiinancial.resources _ 
and sigiiificant good will in the business world, had invested intlie 
concept. Each had experience and expertise in computer software and 
networks. 
Air Canada was interested in the travel applications of the software 
and would not likely have willingly abandoned the concept. American 
had previously expressed an interest in acquiring Ticketmaster or 
Ticketron and an acquisition of either, together with a link up with the 
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Ticketnet technology, would have made it an exceptionally strong 
player in the field. 
Apart from Ticketmaster and Ticketron, competition was small and 
either local or regional. The market would likely have welcomed 
another competitor backed by a major corporation. The two major 
ticketing organizations, Ticketmaster and Ticketron, were not present 
in every market. Ticketnet, supported by either Air Canada or 
American, would have been able to attack a number of markets in 
Canada and the United States. , 
Ticketron was "somewhat suspect" because its parent, Control Data 
Corporation, had suffered significant losses in the mid-1980s. 
IfTicketnet had administration, marketing or other problems, 
American could likely have filled the gaps. 
The consuming market appeared unconcerned with the level of 
ticketing surcharges and, moreover, the proposed Ticketnet charges 
were not out-of-line with those used in the ticketing industry. 
A strong product with a strong backer would likely have allowed 
Ticketnet a significant penetration rate by taking business away from 
competitors and obtaining new business from the computerized sector. 
The cost of entry would have been minimal because even the smallest 
venue would have been charged on a pay as you go basis. 

[70] The trial judge made no award for the expenses incurred by Ticketnet to the 
date of the breach of the SDA. He also deducted from the projected loss of profits of 
approximately $13.75 million, $690,000 for further development costs of the software 
and $2 million for up front or rebate money that Ticketnet might have had to pay to 
obtain contracts at some venues. These deductions resulted in a rounded loss of 
profits of$11 million. The trial judge added $10,000 in punitive damages and 
$500,000 for Ticketnet's out-of-pocket expenses in trying to mitigate its damages, 
bringing the total award to $11,510,000. 

[71] An appellate court has a limited power to interfere with a trial judge's award 
of damages. Mclnytre J. discussed the grounds on which a Court of Appeal can 
interfere in Woelkv. Halvorson, [1980]2 S.C.R. 430 at 435: 

It is well settled that a Court of Appeal should not 
alter a damage award made at trial merely because, on 
its view of the evidence, it would have come to a 
different conclusion. It is only where a Court of Appeal 
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comes to the conclusion that there was no evidence 
upon which a trial judge could have reached this 
conclusion, or where he proceeded upon a mistaken or 
wrong principle, or where the result reached at the trial 
was wholly erroneous, that a Court of Appeal is entitled 
to intervene. The well-known passage from the 
judgment of Viscount Simon in Nance v. British 
Columbia Electric Railway Co. Ltd, [1951] A. C. 601, 
at p. 613,- approved and applied in this court in 
Andrews v. Grand & Toy Alberta Ltd, [1978] 2 S.C.R. 
229 - provides ample authority for this proposition. 

-He said: 

The principles which apply under this 
head are not in doubt.· Whether the assessment of 
damages be by a judge ot a jury, the appellate court 
is not justified in substituting a figure of its own for 
that awarded below simply because it would have 
awarded a different figure if it had tried the case at 
first instance. Even if the tribunal of frrst instance 
was a Judge sitting alone, then, before the appellate 
court can properly intervene, it must be satisfied 
either that the Judge, in assessing the damages, 
applied a wrong principle of law (as by taking into 
account some irrelevant factor or leaving out of 
account some relevant one); or, short of this, that the 
amount awarded is either so inordinately low or so 
inordinately high that it must be a wholly erroneous 
estimate of the damage... · 

See also Watkins v. OlafSon, P989]2.S.C.R. 750.at 770 .• I will now considerthe 
grounds of appeal advanced by Ait Canada. 

1. The Cross-examination ofTicketnet's Expert 

[72] Ait Canada submits that the trial judge erred by refusing to permit its counsel 
to cross-examine Ticketnet's expert witness, Mr. Smith, on the damages that flowed· 
from the breach of the SDA. This submission is premised on a distinction between 
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the damages that arose from Air Canada's breach of the SDA and the damages that 
arose from Air Canada's injunction preventing Ticketnet from developing the 
software. 

[73] In their report, Smith and Gain estimated "the losses sustained by Ticketnet as 
a result of Air Canada's August 1, 1986, repudiation of the July 23, 1985, software 
development agreement between Ticketnet and Air Canada, and from the injunction 
preventing Ticketnet from proceeding with the development and marketing of the 
product." They did not separately assess damages arising from the breach of the SDA 
and damages arising from the injunction. 

[74] On cross-examination, however, Air Canada's counsel asked Smith what part 
of the loss was caused by the breach and what part was caused by the injunction. 
Smith acknowledged that he had "taken a stab" at such a calculation but Ticketnet 
refused to produce the calculation and objected to Smith being cross-examined on the 
issue. The trial judge upheld Ticketnet's objection and refused to order production of 
the calculation or permit cross-examination on it. He ruled that "cross-examination 
on the issue is premature, though that may be a matter we will have to get into later." 
Air Canada submits that the ruling deprived it of its fundamental right to cross
examine. I do not agree with this submission. 

[75] The Smith and Gain expert report addressed Ticketnet's damages on the 
footing that the damages flowing from the breach of the SDA continued because of 
the injunction. In other words, the damages arising from the breach of the SDA 
included the damages flowing from the injunction. Had Ticketnet not proved that Air 
Canada wrongly breached the SDA, or had Ticketnet not proved damages flowing 
from the breach of the SDA, then it would have had to prove separately damages 
arising from the injunction, which damages Air Canada undertook to pay. Because 
Ticketnet did prove damages flowing from Air Canada's breach of the SDA, a 
separate inquiry into damages caused by the injunction was irrelevant and therefore 
unnecessary. As the trial judge put it in his reasons on this issue at p.182: 

... Ticketnet in proving its damages for breach 
coincidentally proved everything that it may have 
suffered as a result of the injunction. I do not see that 
Ticketnet has suffered any damages over and above its 
loss of profit. 
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[76] In ruling as he did, the trial judge was exercising his discretion to limit the 
questioning of a witness. Unless the ruling caused a substantial wrong or a 
miscarriage of justice, Air Canada is not entitled to relief on appeal: Courts of Justice 
Act, R.S.O. 1990 c.C-43, s. 134. Air Canada has not made out a miscarriage of 
justice. Air Canada's counsel fully cross-examined Smith on his report. Moreover, 
Air Canada led no evidence to suggest that Ticketnet's loss would be qllculated 
differently or that the trial judge's assessment would have been different if damages 
flowing from the injunction were considered separately. I would not give effect to 
this ground of appeal. 

2. Causation 

[77] Air Canada submits that the trial judge erred in concluding that Ticketnet 
suffered damages because of Air Canada's breach of the SDA. Air Canada argues 
that because Ticketnet had a backup version of the software by July 1986- which, 
according to the witness Eng, a computer expert, would have worked- any damages 
flowing from Air Canada's breach of the SDA were nominal. 

[78] The trial judge correctly found that the burden of proof lay with Ticketnet to 
prove that Air Canada's repudiation of the SDA led to a loss of opportunity to market 
the software. The trial judge concluded, at p.140-141, that Ticketnet had met its 
burden: 

Even after the repudiation was finally accepted 
Ticketnet (under the ownership and guidance of 
American which continued to retain Clark and 
Lamarre) continued to scrappily try to fmish off the 

-~-=;-s=oftwar_e"by-=StartingcdeYelo_pment=-onlh_e=e_ptitLeusl)'---'--'-"---__c_-'------'--------
- -obtained-baekup eopy_~with'the-staff~whiehhadbeen- -

laid off from the At team. It was not until the 
injunction obtained by AC that Ticketnet ceased to 
attempt to fmish the software (and market it by, for 
example, going to the BOMI 1987 Conference). AC 
gave an undertaking to make good any damages 
suffered by Ticketnet by reason of the injunction. It is 
now being called upon to make good on that 

::J 
c 
8 
r--
0) 
0) 



Page: 26 

undertaking. It seems to me that Ticketnet went as far 
as it could reasonably go in advancing its cause from a 
functional point of view. 

[79] I agree that, having repudiated the SDA and then having obtained an 
injunction preventing Ticketnet from developing and marketing the software, Air 
Canada carmot now argue that Ticketnet's loss did not flow from the breach of the 
SDA. Air Canada's repudiation of the SDA is inextricably linked to its subsequent 
motion to obtain an injunction to prevent Ticketnet from exploiting the software. 
These two acts by Air Canada, when taken together, effectively caused Ticketnet to 
lose the business opportunity in the software. 

3. Onus of Proof 

[80] Air Canada submits that the trial judge erred by invoking the rule of evidence 
expressed in the maxim omnia praesumuntur contra spoliator em -in English, 
everything is presumed against the spoiler or wrongdoer -to assess Ticketnet's 
damages. 

[81] The trial judge began his discussion of damages by holding that even though 
the software had not been marketed, Ticketnet still had the onus of proving its loss 
with the certainty reflected in the following passage in this court's judgment in 
Freedhoffv. Pomalift Industries Ltd., [1971]2 O.R. 773 at 777: 

With respect to the projected income and expenditure 
figures, while they are not capable of exact proof, the 
onus still rests upon the plaintiff to satisfy the Court on 
a balance of probabilities, taking into consideration all 
the factors going to make up such a projection, that the 
amounts included in such projection constitute a close 
approximation of what would have occurred during that 
period had the contract been performed. 

Indeed, the trial judge added at p.l36: 

It seems to me that projection of future profits 
should be prodded and poked in analyzing and testing 
them to ensure that the elements of reality, certainty and 
non-speculation are present to a reasonably high degree. 
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[82] Air Canada acknowledges that these passages correctly state the onus on 
Ticketnet to prove its loss of profits. Air Canada's complaint is that the trial judge did 
not apply Freedhoff, but instead resorted to. the maxim, as evidenced by the following 
discussion in his reasons at p.l41: 

It was not until the injunction obtained by AC that 
Ticketnet ceased to attempt to finish the software (and 
market it by, for example, going to the BO:MI 1987 
Conference). AC gave an undertaking to make good 
any damages suffered by Ticketnet by reason of the 
injunction. It is now being called upon to make good 
on that undertaking. It seems to me that Ticketnet went 
as far as it could reasonably go in advancing its cause 
from a functional point of view. Did it provide 
sufficient proof of its losses? It seems to me that it 
would be unfair to Ticketnet given the circumstances 
that AC was actively trying to prevent the exploitation 
of the software by Ticketnet, even though it appears to 
have lost any (immediate) interest in exploiting the 
concept itself, to not allow Ticketnet the comfort of the 
legal maxirn: omnia praesumuntur contra spoliatorem. 
[Citations omitted.] . 

[83] In Air Canada's submission, the trial judge acknowledged that the evidence 
led by Ticketnet did not meet the test in Freedhoff, but he overcame the lack of 
evidence by using the maxim to assess damages. Air Canada argues that the trial 
judge's failure to apply Freedhoffis demonstrated in two ways: first, the projections 
relied on by Smith and Gain and then used by the trial judge did not "constitute a 
close approximation" of reality; and second, the trial judge awarded substantial 
damages even though Iicketnet failed to lead evidence of the earning,,s"'o"f"'T"i"'ck,.,e"'tr"'o"'n"" ... '-'. --'------'-'--~ 
and-Ticketnl.aster,.thetwo.main.operating.companiescin-th~-eyentticketingcbusiness .. 
in the United States, to derilonstrafe that theUS. projections represented "a Close 
approximation of what would have occurred." 

[84] The maxim, everything is presumed against the wrongdoer, cannot apply to a 
damage assessment against every wrongdoer in a breach of contract case. If it did, as 
Professor Waddams points out in his text, Law of Damages, Looseleaf Edition, 
Release No. 5, December 1996, at para.13·250, "it would amount to reversing the 
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onus of proof in all cases". The maxim should not always apply even when the 
wrongdoer's act prevents the innocent party from using the product. Freedhoffitself 
was a case in which the defendant defaulted on its promise to deliver a revenue
producing asset to the plaintiff. This court did not suggest that the plaintiff could rely 
on any presumption to prove its damages. The plaintiff was required to satisfy the 
court on the balance of probabilities that its projections "constitute[ d) a close 
approximation of what would have occurred during that period had the contract been 
performed." 

[85] In my view, the maxim should only apply where the wrongdoer's acts make it 
difficult or impossible for the innocent party to prove its loss or where the facts 
needed to prove the loss are known solely by the wrongdoer and the wrongdoer does 
not disclose these facts to the innocent party. As Professor Waddams writes supra, at 
para.l3·250: 

However, the examples collected in the preceding 
paragraphs and elsewhere in this work, indicate that in 
cases where the nature of the wrong itself makes it 
difficult for the plaintiff to establish a loss, or where the 
critical facts are peculiarly within the defendant's 
knowledge, the maximum, or its equivalent, will be 
invoked for the plaintiffs benefit. 

[86] See also Coldman v. Hill, [1919] 1 K.B. 443 (C.A.) at 457 per Scrutton L.J. 
and Kohler v. Thorold Natural Gas Company (1916), 52 S.C.R. 514 at 530-31 per 
DuffJ. 

[87] On my reading of the reasons of the trial judge, he did not depart from the 
basic test in Freedhoff. If he resorted to the maxim at all, he did so only in the limited 
sense of recognizing the obvious: that Air Canada's repudiation of the SDA, its 
lockout of Ticketnet personnel and its subsequent injunction prevented Ticketnet 
from completing and marketing the software and therefore from proving its loss 
based on past performance in the marketplace. Because Air Canada's conduct 
prevented Ticketnet from proving its loss using actual earnings, the trial judge 
recognized that Ticketnet could rely on projections, discounted to reflect 
contingencies. This approach is consistent with Freedhoff and with the subsequent 
case law valuing lost business opportunity. See Eastwalsh Homes Ltd. v. Anata 
Developments Ltd. (1993), 12 O.R. (3d) 675 at 687-90 (C.A.) and Nathu v. Imbrook 
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Properties Ltd., [1992] 4 W.W.R. 373 at 378-9 (Alberta C.A.). I am therefore not 
persuaded that the trial judge erred in his application of the onus of proof. 

[88] Whether the projections used by Smith and Gain and relied on by the trial 
judge were sufficiently reliable to support the damages awarded -that is, whether 
they met the test in Freedho.ff- is a separate question and is raised as a separate 
ground of appeal. I will address this question and the related question of Ticketnet's 
failure to lead evidence of the earnings for Ticketron and Ticketmaster when I discuss· 
this ground of appeal. 

4. The Proper Measure of Value 

[89] The acquisition agreement dated June 30, 1986 provided that American 
would acquire the shares ofTicketnet. American was to pay $750,000 on closing and 
"Earn Outs" on tickets sold to an "annual cap" of$666,667 for a maximum often 
years, assume liabilities of approximately $1.4 million and enter into five-year 
employment contracts with Lamarre and Clark. In return, American was to receive 
not only the software but the marketing plan ofTicketnet, the research tax credits and 
all other assets of the company including Uniticket. 

[90] Air Canada submits that the cash payment of $750,000 to be made by 
American is the proper measure of the value of the software and therefore of 

. Ticketnet's damages. Air Canada argues that although this was to be a share sale, not 
an asset sale, $750,000 still reflects the value ofTicketnet's net assets. Air Canada 
bolsters this argument by pointing to the acquisition agreement dated November 20, 
1986. When the June 30 agreement did not close because the software was not 
delivered, American entered into a new agreement on November 20 to acquire the 
shares of Ticketnet. The terms of the two acquisition agreements were almost the 
same, but there were at least two important differences: theN ovember 20 agreement 
expressly recognized that Air Canada had refused to deliver the software and the 
-November-20 agreementdid-notcall-for-a-cash [iliD_'ment-on-closing-.-"I'hese-two .. 
differences, Air .. Canada-argues,-show-that-thesoftwarewas-valued-at $750,000. 

[91] The trial judge rejected this argument because, in his view, the purchase price 
of shares from shareholders who were under great financial pressure did not 
adequately represent the value of the business of Ticketnet. He wrote at p.163: 

I note that this was an analysis concerned with buying 
the shares ofTicketnet from shareholders who were 
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already stretched beyond belief. It is not an analysis of 
what the value of the business was to Ticketnet: it must 
be recognized that Ticketnet was the plaintiff and not 
the stressed out shareholders of Ticketnet. [Not my 
emphasis.] 

The consideration pursuant to this November agreement 
was identical to the consideration contained in the June 
30, 1986 agreement with the exception that the 
$750,000 cash payment was no longer to be made. 
According to AC, what the principals ofTicketnet 
therefore "lost" by reason of the non-delivery of the 
software by AC, was the $750,000 upfront payment 
which American would otherwise have made. 
However. again it should be noted that the plaintiff is 
Ticketnet, not its then principals. [Not my emphasis.] 

[92] Air Canada relies on the principle that the capital value of property reflects 
the present value of future use, so that if complete compensation is given to Ticketnet 
for the value of the software, there is no room for any additional claim (see Lord 
Wright inLiesbosch v. Edison, [1933] A.C. 449 (H.L.)). This principle was accepted 
by this court in Lister v. Dayton Tire Canada Ltd. (1985), 52 O.R. (2d) 88, but 
expressed by Morden J.A. as follows at p.112: 

I turn now to the matter of double recovery or 
duplication ... Lister Limited carmot recover both the 
value of its business as a going concern and, also, 
damages based on the value of its assets that were 
converted. The latter are, logically, contained in the 
former. They were reflected in the profit-earning 
potential of the company which is embodied in the 
capitalization approach. To give both net asset value 
and the value of the business as a going concern would 
be contrary to the business practice reflected in ... the 
law respecting damages. 
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[93] The concern that founds this principle in damages law is that a party claiming 
loss of use, or loss ofbusiness opportunity, should not obtain "double recovery". A 
party is not entitled to both the net asset value and the value of the business as a going 
concern because the value of the business as a going concern reflects the net asset 
value. The result in Lister, supra, shows that a plaintiff is entitled to have damages to 
a business assessed on whatever basis results in a higher recovery. 

[94] Ticketnet is not seeking "double recovery" in its action against Air Canada. 
It is not seeking damages for the past or present value of the software; instead, it 
seeks to recover the present value of its lost business opportunity, an opportunity 
which was effectively destroyed by Air Canada's breach of the SDA and subsequent 
injunction. 

[95] Air Canada's submission implies that the value of Ticketnet's lost business 
opportunity is equal to the value of the software, and no more. The trial judge, 
however, explicitly found that the $750,000 difference between the consideration 
attached to the two agreements did not reflect the value of Ticketnet's lost business 
opportunity in the software. This was a share sale, in which Ticketnet, as a business, 
was to change hands. In his view, $750,000 could not be the proper measure of 
damages because the transaction was conducted when Ticketnet's shareholders were 
under extreme fmancial pressure and eager to mitigate their losses. I agree that the 
evidence shows that the principals ofTicketnet were under fmancial pressure, caused 
by Air Canada's failure to honour it contractual commitments. A forced sale price is 
not a good indication of value. Air Canada should not profit from the poor 
bargaining position that it imposed on the principals of Ticketnet. 

[96] Furthermore, the trial judge was very careful to distinguish Ticketnet, as a 
corporate entity, from its principals, as individuals. As the trial judge explained, the 
plaintiff in this case was Ticketnet, and not Ticketnet's principals. The agreement 
reached by the princip8J.s of Ticketnet with American may have reflected what they 

--'---'~:c:.-W:c.:erewilling to accept for their shares~as.individuals. However,_Ticketnet's ~ 
principals, .. and~not~Ticketnet,,as_a_corporatecenticy,_pr()fited_from_the_sale_of shm:es~Jo ~~ 
American. Tieketnet, as a corporate entitY, feriiairi:ed inllie same position in respect 
of its lost profits. The value of its lost business opportunity differed from the cash 
payment required under the original acquisition agreement. As Smith explained in 
his evidence-in-chief: 

A. Well, I think you have to-- if you're going 
to attempt to value that agreement, frrst of all, I don't 
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think it's relevant to the measurement of the loses to 
Ticketnet Corporation. After all, this is a transaction 
between shareholders ofTicketnet, not Ticketnet itself, 
but, secondly, if you're going to assign a value to that 
agreement, you have to look beyond the cash that was 
provided. You've got to look at valuing earn outs that 
are the key, integral part of that agreement. You have 
to look at the value that you assign to the release of the 
personal guarantees, the value that you assign to the 
management, the profit sharing bonuses and a whole 
host of other factors besides the simple cash payment. 

[97] The most basic principle of damage assessment is that the party complaining 
should be put in as good a position as it would have been in if the wrong had not been 
done. If the wrong (Air Canada's breach of the SDA) had not been done, Ticketnet 
(regardless of the identity of its shareholders) would have realized a profit far greater 
than the $750,000 that Air Canada argues is the "proper" measure of damages. 
Accordingly, I would not give effect to this ground of appeal. 

5. The Assumption of No Market 

[98] Air Canada submits that the trial judge erred in assessing damages because 
there was no evidence to support his assumption that the market or the "window of 
opportunity" for Ticketnet's software ceased to exist after early 1987. Alternatively, 
Air Canada submits that, if the assumption was true, the trial judge erred because he 
did not take the closing of the market into account in his award. I do not agree with 
these submissions. 

[99] The trial judge carefully considered the "window of opportunity" for 
marketing Ticketnet's software. His finding that the market closed quickly was 
supported by the evidence and he took the closing into account in selecting the 
appropriate discount rates. 

[100] Smith and Gain assumed significant market penetration ifTicketnet had gone 
to market in early 1987, but they also assumed that the "window of opportunity" 
would soon have closed, likely by 1988, when Ticketnet's competitors would have 
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begun to market similar products. The trial judge refers to their opinion in his 
reasons at p.l47: 

In reaching this number they [Smith and Gain] assumed 
that Ticketnet would have obtained significant market 
penetration if it had gone to market in early 1987. They 
also assumed for the purpose of their calculatimis, 
however, that very shortly thereafter, the "window of 
opportunity" closed so that the market was now 
completely closed to American (the new owner of 
Ticketnet). 

[101] The opinion of Smith and Gain is reasonably supported by the evidence. Air 
Canada's own evidence attested to the advantage of being first in the market. At trial, 
Air Canada accepted the affidavit evidence of Mr. Fearnley, its Director of Business 
Development, sworn in March 1987 and filed in support of the motion in Aprill987 
for an interim injunction. Mr. Fearnley testified that "the software is in a unique 
position in the marketplace ... and a completed product would therefore have 
significant competitive advantages over the existing alternatives presently on the 
market;" that "the completed product would quickly capture a large percentage of the 
available market;" that "it is unlikely that a comparable alternative would be available 
for many months if not years;" that "once established the system would be extremely 
difficult to compete with;" and that "the first company into the market with such a 
system would have a tremendous advantage and would likely hold a large share of the 
market in the advent of competition." 

[102] In 1987, Mr. Fearnley believed that the "window of opportunity" would 
remain open "for many months if not years." Smith and Gain's report prepared in 
August 1989, referred in some detail to the competitive products already introduced 
by Ticketrnaster (in 1988), Ticketron, Globe Information Systems and Rainbow, 

.. prompting_them to_conclude_that"the.foregoing_developments haV"e.significantly __ _ 
changedthe.opportunities_which.w.ould have.beenexploitedby Ticketnethad its __ 
business plans been implemented." Therefore, -in ni)'opiriioii, the-ctrial judge correctly 
took into account the closing of the window of opportunity in assessing damages. 

[1 03] This closing was caused by the competition moving into the field. Smith and 
Gain expressly factored "the competitive nature of the event ticketing business" into 
their choice of discount rates. Smith's evidence on this point was as follows: 
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A. Well, all of the material that we read and 
we've talked about it as it's described in the projections 
talks about this being a very, very competitive business, 
a business, however, where loyalty switches apparently 
can easily be made, where there was little satisfaction 
with the current product on the market. It talked about 
those with the technological jump being able to get the 
market lead, that kind of thing, so that that's a factor 
that I take into account. I also take· into account, in this 
respect, the information that we learned at the 1988 
BOMI conference in Las Vegas where particularly 
Ticketmaster had begun to advertise in their 
professional material some of the features that 
Ticketnet were developing in the earlier years. 

[1 04] The trial judge's discount rates were higher or more conservative than those 
of Smith and Gain. He too, therefore, took account of the closing of the market in 
making his award. 

6. The Order Requiring Air Canada to Deliver the Software to Ticketnet 

[.1 05] After..the trial judge had delivered his reasons, Ticketnet sought an order .. 
requiring Air Canada to deliver the software to it. In an endorsement dated July '26, 
1995, and incorporated as paragraph 4 of his formal judgment, the trial judge ordered 
Air Canada to return the software to Ticketnet. Air Canada submits that this order 
amounts to double recovery because damages had already been awarded to Ticketnet 
for the present value of the income-eaining capacity of the software. In other words, 
Air Canada argues that the damages award is equivalent to the capital value of the 
software and thus constitutes an involuntary purchase of the software by Air Canada. 
The trial judge rejected this argument holding that "there is nothing in the 
arrangement which gave the defendant salvage rights after paying 'full value'." 

[106] I agree with the trial judge. Paragraph 5.1 of the SDA provided that "the 
Entertainment Software and all copies thereof are and shall remain the property of 
1N" and that this provision "shall survive the termination of this Agreement." 
Therefore, by the terms of the SDA, Ticketnet had a right to the return of the 
software. 

:::; 
" "' (_) 

I'
m 
m 
~ 



Page: 35 

[107] The real issue is whether the software had any value when the order was 
made. If it did have value, then it should have been returned to Ticketnet (for 
otherwise Air Canada would be unjustly enriched), but the value of the software 
should have been deducted from the damages award. Giving effect to Air Canada's 
submission, which implicitly assumes that the software did have value, would allow 
Air Canada to keep the software despite paragraph 5.1 of the SDA and yet not 
compensate Ticketnet for it. If, on the other hand, the software did not have value, 
then Ticketnet was entitled to its return under paragraph 5.1 of the SDA without any 
deduction from the damages award. 

[108] Air Canada led no evidence to suggest that the software had any value. At 
trial, Air Canada gave evidence that, for its own business reasons, it decided to stop 
developing the software in December 1986. Ticketnet gave evidence that the 
"window of qpportunity" for the software had closed and therefore, though the 
software once had value, it no longer did. In the light of this evidence, the trial judge 
did not err in his order requiring Air Canada to return the software to Ticketnet. 

7. The Projections . 

[109]" Air Canada submits that the trial judge erred in relying on the projections in 
the business plans ofTicketnet, American and Air Canada to assess damages. The 
trial judge was forced to rely on projections to estimate loss of profits because 
Ticketnet had no record of actual earnings. Air Canada argues, however, that the 
projections the trial judge relied on did not "constitute a close approximation of what 
would have occurred ... had the contract been performed." Air Canada makes the 
related submission that Titketnet failed to lead evidence of the earnings of 
Ticketmaster and Ticketron to show that the projections in the United States closely 
approximated reality. Therefore, Air Canada argues, the trial judge should have 
concluded that Ticketnet failed to meet its onus of proof to the standard required by 
this court's judgment in Freedhoff. 

·· [1-10] ···The-loss ofprofits,estimate-depended·onseveral-prejections(or~assumptions) 
and~ u!tlliiaielY,. ori the choke ()f discount !"ate to be applied; The iillportani:. . .. 
projections included those on market size, market share or penetration rate, ticket fees 
and expenses. Air Canada mainly attacks the projections on market size. It says that 
the volume of tickets projected to be sold in Canada and the United States using 
Ticketnet's software was unrealistic. In oral argument, Air .Canada did not take issue 
with the projections on penetration rates, fees and expenses or, indeed, with the 
discount rate used by the trial judge. Still, the loss of profits estimate is sensitive to 
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changes in any one of the variables: one unreliable projection may make the global 
estimate unreasonable. 

[111] The trial judge generally relied on the projections used by Smith and Gain. 
, They, in turn, relied on the projections used in the various business plans. These 
plans considered the ticket market in Canada and the United States separately. I will 
therefore discuss the projections for each market separately. 

(a) Canada 

[112] In estimating loss of profits in Canada, Smith and Gain relied on the 
projections in five business plans; two prepared by Ticketnet and three prepared by 
Air Canada. Ticketnet prepared its business plans to attract potential investors; Air 
Canada prepared its plans to support its commitment to the project and to further 
investigate the Ticketnet concept. These five business plans were referred to at trial as 
1N35, 1N148, AC224, AC273 ~dAC288. 1N35 was prepared in May 1985, 
1Nl48 in March 1986, AC224 in September 1985, AC273 in October or November 
1985 and AC288 in December 1985. The ticket volume projections in each of these 
five plans relied on projections in a report prepared by Lamarre and Clark for the 
Cultural Initiatives Program of the Federal Department of Communications called 
"The Status of Box Office Automation in Canada" (the "DOC Report''). The DOC 
Report was delivered in April1985; following a nine-month study carried out part
time by Lamarre and Clark. They used data on ticket sales in Sherbrooke, Montreal 
and Ottawa (because it was the best data available) and they eliminated the skewing 
effect of major venues such as the Olympic Stadium, the Montreal Forum and 
Lansdowne Park. 

[113] To make a national prediction from the data on these three cities, Lamarre 
and Clark used the Canada Council's Directory of Facilities, which listed theatres, 
halls and other venues supported in some way by the Canada Council. Then they 
applied a "potential ticket sale multiplier," because the Canada Council directory 
excluded many venues, particularly sports arenas and stadiums. In arriving at their 
projection, Lamarre and Clark also made assumptions for each venue about seasonal 
performances, the number of armual performances and the number of seats filled. 
They estimated that between 83.2 million and 99.6 million tickets were sold armually 
in Canada for performing arts, theatre, sports and general entertainment events. In 
their view, the actual figure could be as low as 65 million and as high as 130 million 
(or more). Taking a midpoint value, Lamarre and Clark concluded that "although the 
methodology and corresponding results are approximate and therefore subject to 
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error, a reasonable estimate of ticket volumes in Canada was 91.0 million." This 
number translated into more than.3.5 tickets per person per year. Lamarre and Clark 
also investigated the penetration of computerized ticketing in Canada and concluded 
that 80 per cent or more of the tickets sold nationally were not sold using ticket 
scanning or printing facilities. 

(114] The DOC Report was neither an exhaustive nor a definitive study of the total 
ticket market in Canada. · Lamarre and Clark acknowledged this in their Report when 
they stated, "this estimation exercise could not be in any exhaustive way, due to 
limited study budgets and the lack of readily available reference sources." Therefore 
they qualified their conclusions by stating that "no representations can be made that 
the results presented are accurate in any real sense; rather, the intent was to use 
whatever quantitative means were readily or easily available to make a series of 
'educated guesses'." 

[ 115] In his evidence, Smith conceded that he "would have been much happier to 
see a more defmitive study", and if one existed he "would have heavily discounted 
this one because of its acknowledged educated guesses." But he testified that he was 
not aware of a defmitive study and that the DOC Report was the best information 
available, "imperfect as it may be." Air Canada submits that because the various 
business plan projections relied on the DOC Report, these weaknesses in the Report 
flawed the projections. 

[ 116] The trial judge did not ignore the weaknesses in the DOC Report. Indeed, he 
termed the Report 'academic' and 'superficial'. But he fairly recognized that "the very 
fact that there must be a projection based on the anticipated profits of a new untried 
business and not an extrapolation of results of an established business means there 
must be some conjecture." And he found "to the extent that it appeared to be 
reasonably within Ticketnet's power, that it [provided] material evidence as to the 
calculation of damages." The trial judge concluded that the projections in the DOC 

_ . Report and,.correspondingl~,-theprojections in.the various business. plans, were __ . 
reasonable-or.reliableenoughto.estimateloss.of_profits.~In-so-concluding.he.held.at 
p.149: •·· 

Through their experience, exposure and expertise in the 
field, Lamarre and Clark seem to me to be relatively 
well qualified to assess the market. Certainly their 
evidence appear to be substantiated in material respects 
by the other witnesses who have some knowledge of 

::i 
c: 
"' u 

"' "' "' ~ 



Page: 38 

this field. No cogent evidence was presented to the 
contrary. 

[ 117] In my opinion, there was ample evidence to support the trial judge's 
conclusion that he could rely on the ticket market projections in the DOC Report and 
in the five business plans to estimate loss of profits in Canada. First, as the trial judge 
observed, the projections in the DOC Report were done by knowledgeable people. 
Lamarre's and Clark's knowledge and experience in the ticket marketing business in 
Canada enhanced the reliability of their projections. 

[118] Second, Air Canada's own projections on the volume of the ticket market in 
Canada were more aggressive than Ticketnet's projections. Both 1N35 and 1N148 
assumed a market of 80 million tickets annually and no growth in the size of that 
market during the seven-year period that lost profits were estimated. AC224, AC273 
and AC288 assumed a market of 91 million tickets in the first year (the DOC number) 
and a growth in market size annually. As was to be expected of an arm's-length 
investor making a substantial investment in an untested product, Air Canada, in 
preparing its business plan, did its own research and investigation into the 
reasonableness and reliability of the DOC Report. Having done its "due diligence" 
and having concluded that the DOC Report's projections were reasonable, I do not 
see how Air Canada can now complain about the trial judge's reliance on these 
projections. 

[119] Indeed, AC288, which was the last of Air Canada's three business plans, used 
ticket volume projections that were even more "bullish" than its two previous plans, 
suggesting that it continued to believe that the projections were realistic. And 
although the Ticketnet plans used slightly higher penetration rates than the Air 
Canada plans -1N35 and 1N148 assumed a 20% penetration rate by the fifth year, 
which Lamarre and Clark considered "conservative" and the trial judge did not fmd 
"inappropriate" -because Air Canada projected a larger total ticket market, the 
projections for tickets sold using the Ticketnet software in each of the plans were 
roughly comparable. For example, by the fifth year, 1N35 projected 16 million 
tickets sold in Canada using the software and AC288 projected 15,220,000 tickets. In 
short, the projections in Air Canada's own business plans substantially corroborated 
those in Ticketnet's business plans. As the trial judge noted, Air Canada led no 
evidence at trial to refute the reasonableness of its own projections. 
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[120] Third, Smith and Gain softened the impact of the projections by assigning no 
residual value to the software, by assuming no growth in market share in years six 
and seven of the loss of profits estimate and by assuming that the royalty payments to 
Air Canada continued in years six and seven, although the SDA provided for royalty 
payments for only five years. -

[121] Fourth, the business plan prepared by American, AMR82, provided further 
support for the reliability of the projections. American did not prepare a business 
plan for the Canadian market as a whole, but AMR82 contained ticket volume 
projections for Montreal and Toronto. Its projections for these two cities were higher 
than the comparable projections in the business plans ofTicketnet and American. 

[122] Fifth, although Smith and Gain did not do any market study of their own, 
they did review the projections in each of the business plans that they used to 
estimate Ticketnet's loss of earnings. They concluded that these projections could 
reasonably be used to estimate lost of profits. 

[123] Sixth, the discount rate cannot be ignored in assessing the reasonableness of 
the projections. The discount rate accounts for the time value of money and 
discounts the projections for risk or uncertainty. Smith and Gain applied a discount 
rate of 25 per cent for the Canadian market. Smith testified that, because the software 
was untested, he applied a higher rate than- he would have applied if Ticketnet was an 
established business. The trial judge considered that 35 per cent was "a more suitable 
discount rate," reflecting an even greater concern about the uncertainties of the 
projections. 

[124] For all of these reasons, in my opinion, the trial judge did not err in using the 
projections on market size in the five business plans to estimate loss of profits in 
Canada. 

[125] In estimating loss of profits in the Uilited States; Smith iuid Gam relied ori the 
projections of two business plans, TN148, prepared (as I have already said) in March 
1986, and AMR177, prepared by American in April1987, after this litigation had 
been started. Neither TN35, nor any of the Air Canada business plans, contained 
earnings projections for the United States market. 
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[126] 1N148 projected earnings in the United States by using the population of the 
100 largest cities as a market base. At the time, the population of the 100 largest 
cities in the United States was approximately 130 million. 1N148 estimated the 
number of tickets sold in the United States by multiplying 130 million times the DOC 
Report figure of 3.5 tickets per person, which totalled 455 million tickets. Because 
the actual population of the United States was approximately 250 million, 455 million 
tickets translated into 1.8 tickets per person. 

[127] AMR.177 forecast earnings from American's planned entry into the United 
States market. It did so by using data from a sample city, Minneapolis St. Paul, to 
estimate the revenues and expenses from entering that city. Minneapolis St. Paul was 
selected as a representative city because of its demographics -roughly half the 
population of the United States lived in larger cities and the other half in smaller 
cities - and because it had a good mix of sports, entertainment and universities. 
Total annual ticket sales in the city were estimated at slightly over 6 million. 
AMR177 extrapolated the projected earnings from Minneapolis St. Paul first to a five 
city model and then to a 20 city model. It did so simply by multiplying the 
projections for Minneapolis St. Paul times five and times 20. This analysis was 
intended to provide for expansion in stages and to assess profitability at each stage.· If 
expansion into 20 "clones" of Minneapolis St. Paul proved profitable, expansion 
using a 30 city or 40 city model could be forecast. 

,·:i, 

[128] Air Canada argued forcefully that the projections in 1N148 and AMR177 
were not reliable enough to estimate lost profits in the United States. It pointed out 
that 1N148 used data from a Canadian study (the DOC Report), that the principals of 
Ticketnet, Lamarre and Clark, had no knowledge of or experience in the United 
States market and that they did not research that market in making their projections. 

[129] Air Canada also took issue with using Minneapolis St. Paul as a sample city 
for the projections in AMR.177. It pointed out that Minneapolis St. Paul was 
distinctly unrepresentative because it was the home of four major league sport 
franchises (baseball, football, basketball and hockey), neither Ticketron nor 
Ticketmaster carried on business in the area and 90 per cent of the venues in this city 
were serviced by in-house systems. Only 19 other cities in the United States were as 
large (or larger) than Minneapolis St. Paul; of those, only six had four major league 
franchises and only two had no competition from Ticketron and Ticketmaster. Air 
Canada also pointed out that AMR177 used relatively high penetration rates and, 
further, that the reliability of its projections should be questioned because the plan 
was not prepared until after the start of the lawsuit. Finally, Air Canada submitted 
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that Ticketnet should have led evidence of the earnings of Ticketmaster and Ticketron 
as a reality check on the projections in 1N148 and AMR177. 

[130] Many of these criticisms seem to me to be valid and I admit to being troubled 
by the United States projections. Nonetheless, the question for this court is whether 
the trial judge could reasonably rely on them. In my view he could. 

[131] Neither Smith and Gain, nor the trial judge, ignored the weaknesses in the 
projections for the United States. Indeed, these weaknesses compelled both to use a 
higher discount rate for the United States than for Canada. Smith and Gain observed 
in their Report: 

72. The majority of the projections discussed 
above are based on Ticketnet entering the 
Canadian market. In many cases there is 
reference to the U.S. market potential and 
AMR#177 and 1N#148 include 
projections for U.S. operations: It appears 
from the information reviewed that 
Ticketnet's study of the Canadian market 
was more extensive and its marketing 
plans more fully developed than was the 
case for the U.S. market. Ticketnet's 
principals had conducted an extensive 
survey into the Canadian box office 
management field and had numerous 
business contacts in the Canadian market. 
Nevertheless the U.S. market represented a 
logical extension of Ticketnet's plans and 
entrance into theU.S,_marketwouldlikely 
have_been easier .after successful 
penetration of the-canadian market. 
Ticketnet's association with AMR and the 
possible linking of Ticketnet's systems 
with American Airlines' Sabre reservations 
system represented positive factors with 
respect to entrance and penetration of the 
U.S. market. 
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It is our view that the projections based on 
the Canadian market assumptions are 
better documented by market research than 
projections AMR# 177 and 1N#148 
consolidated. Accordingly, the latter 
projections have been more heavily 
discounted in arriving at our loss of profits 
estimate. 

[132] Smith was also concerned that AMR177 had been prepared after the SDA 
had been repudiated but explained in his evidence why he included it in his 
projections: 

A. Well, we were concerned. It was 
obviously after repudiation had taken place and that the 
project had been delayed, and I was concerned that the 
effect of that, of those happenings, those events, may 
have been reflected in the projections and- but, by the 
same token, I couldn't identify those effects in the 
projections .. That was on one side, so there is some 
tendency to say disregard it. The reason that we didn't 
is that there is, quite frankly, a paucity of information 
with respect to entry into the U.S. insofar as projections 
are concerned. We have one from Ticketnet, and this is 
the only external one that we have seen, and therefore it 
was important, despite what may be its worth, for me to 
include it. 

[133] The trial judge recognized Lamarre's and Clark's lack of knowledge of the 
United States market but observed at pp.!S0-151: 

As an "initial" plan the first Ticketnet business plan 
does not appear to be a wild guess. While recognizing 
that any stumble at any hurdle may be fatal or at least 
very damaging, it appears to be a reasonable approach. 
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Success (or lack thereof) may have been quicker or 
slower but it seemed that the plan had two major 
aspects in its favour- (1) the product appeared to be 
designed to fill a sighificant hole in market at that time 
so it should have received a courteous if not 
enthusiastic functional reception while its fmancial 
costs did not appear out of line; and (2) it was bemg 
supported by a major company with apparent financial 
resources, experience in software and significant 
goodwill in the marketplace (the same holds true for 
American). The fee structure being proposed appeared 
in line with the then industry practice. While the 
Ticketnet principals did not have the same exposure and 
experience with the U.S. market (let alone their dallying 
in the European inarket); it seems clear that the overall 
U.S. market for tickets would be as large as the 
traditional ten times Canadian market rule of thumb. 

[134] He also addressed using Minneapolis St. Paul as a representative city in 
AMR177 at pp.l51-152 of his reasons: 

Ticketnet and American chose a rollout of a 
Minneapolis region clone. While this may have been 
somewhat skewed in that that region enjoys four major 
league athletic teams, an active university schedule and 
a wealth of performing arts, it should be recognized that 
Minneapolis is frequently chosen as a test city for US. 
Market research generally. Then again one must 
recognize that while other cities may not have as many 
major league teams, they_may_ha\le other eYents which 

_________ c_ollecthr_el)'~eplac_e_a_majorleague_team=_e.g. ____ _ 
demolition derbies, barbershop smging festivals, tractor 
pulls, hurling matches on March 17th, etc. 

[135] Moreover, he commented unfavourably on Ticketnet's failure to lead 
_evidence of the earnings ofTicketron and Ticketmaster. He wrote at p.l53: 
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Smith and Gain indicated in their report that they were 
unable to obtain operating results data from other 
companies in the event ticketing business. 
Ticketmaster and Ticketron are the two largest 
established companies against which Ticketnet would 
have had to compete, Their missing evidence would 
certainly have established with more precision the 
number of commissionable tickets sold in Canada per 
annum and the profits that are associated with these 
sales within successful, longtime operating companies 
in a competitive market. 

And atpp.l65-166: 

I was not impressed by their inability to obtain 
operating results data for other companies in the event 
Ticketing business. It appears they were unaware of 
being able to obtain a detailed lOK and lOQ on Control 
Data Corporation which would have broken out 
Ticketron's operations (and fortuitously because of the 
sale of the ticketing division, one would have been able 
to work backwards from after sale results of the 
Ticketron wagering division by the subtraction/addition 
method) to arrive at a calculation of the results of the 
ticketing division. 

[136] Recognizing these frailties in the evidence on the United States market, the 
trial judge still concluded that the projections in TN148 and AMR.177 were 
reasonable or sufficiently reliable to estimate lost profits. I would not interfere with 
his conclusion for several reasons. First, the use of Minneapolis St. Paul as a 
representative city in AMR177 and the projections on the size of the ticket market in 
the United States in TN148 are supported by the testimony of Patricia Sirnmie, an 
expert on marketing research, whose evidence the trial judge accepted, as he was 
entitled to do. Ms Simmie testified that Minneapolis St. Paul is a very representative 
test market city and is used as such by many testing companies. It is representative 
demographically and is close to the national average for ticket fees, admissions and 
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average expenditures on tickets per person. In Ms Simmie's opinion, Minneapolis St. 
Paul can· be used as a proxy to make national projections. 

[137] Ms Simmie also testified that, in her opinion, "449 million tickets is a 
reasonable estimate of total ticket volumes for performing arts and entertainment and 
professional sports" and that "a reasonable estimate of ticket volume in the United 
States for performing arts, professional and college sports, and rock concerts is 
between 450 and 540 million tickets." Indeed, after comparing her estimates with a 
market survey conducted by the well-known pollster Lou Harris, Ms Simmie 
concluded that her own estimate was "conservative". In the trial judge's view, her 
numbers corroborated the ticket volume projections in 1N148. In accepting her 
evidence the trial judge said at p. 152: 

Patricia Simmie, a market research consultant did her 
own investigation among published private and 
government reports and statistics and concluded that 
Ticketnet's analysis compared favourably with her 
survey. I accept her view: "In my opinion, projections 
of Minneapolis- St. Paul ticket volumes to estimate a 
national ticket volume would not be unreasonable". 
She did however recognize that existing competition 
might provide a stiff battle for Ticketnet. It appears to 
me that Ticketnet may have had a tougher time than 
anticipated in the U.S., however when one considers 
American's marketing, fmancial and computerization 
prowess (especially with its foot in the door with its 
accepted Sabre system) it does not appear that 
Ticketnet's U.S. aspirations were beyond its grasp- it 
may not have been a full five fmgered grasp, but it was 
a reasonable valid approach which promised of success. 

[138]. . Second,_although.AMRL'I'Lused.high penetrationrates,_as,Smith and. Gain 
noted, overhalfof itsfofecasnnarkefsliate Wasfor season's tickets, for which it 
received much lower fees. 

[139] Third, I do not consider that the lack of evidence on the earnings of 
Ticketmaster and Ticketron undermine the loss of profits estimate. Air Canada, 
American and Ticketnet believed, and the trial judge accepted, that Ticketnet's 
software was far superior to the technology being used by Ticketron and 
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Ticketmaster. For example, according to the evidence at trial, Ticketron's technology 
was outdated and no longer competitive. Air Canada did file fmancial statements of 
Ticketron and also led 

1
evidence of the operating results of Ticketron and 

Ticketmaster in Toronto, but the trial judge did not refer to this evidence in his 
reasons. In the light of his fmdings on the competitive advantage of the Ticketnet 
software, his failure to refer to the evidence filed by Air Canada and Ticketnet's 
failure to lead such evidence are not fatal to the damages award. 

[140] Finally, the trial judge's discount rate for the United States market was higher 
than his rate for the Canadian market and higher than Smith's and Gain's rate for the 
United States market, reflecting the trial judge's concerns about the uncertainty in the 
United States projections. In other words, the high discount rate accounted for these 
concerns about the United States data. Accordingly, I would not give effect to this 
ground of appeal. 

8. Averaging the Projections 

[141] To estimate Ticketnet's loss of profits, Smith and Gain averaged the present 
value of the projected earnings in the .five business plans for the Canadian market and 
the two business plans for the American market. By averaging the projections, they 
estimated a Canadian loss of profits of$10,067,000 and a United States loss of 
profits of $12i83S,OOO.The trial judge accepted their methodology of averaging, 
although his loss of profits estimates were lower because he used higher discount 
rates. Air Canada submits that Smith and Gain were wrong to have averaged the 
projections and that the trial judge erred by subscribing to their methodology. 

[142] In his testimony at trial Smith discussed why he averaged the projections: 

A. Yeah, I think there is. If you're relying 
everything on one set of projections and that one set of 
projections is materially out in some element, then the 
end result of your calculations is going to be out to the 
same extent. If you got five projections, and that same 
one is out, the impact on the end result of your 
calculations is lessened substantially. 
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[143] In answer to a question from the trial judge, Smith said that he considered 
weighting the various plans but rejected the idea because "it introduced a further 
element of subjectivi1y." He explained why he preferred averaging the projections: 

THE COURT: And then you took a simple 
arithmetic average, as I understand it, of the five 
Canadian? 

THE WITNESS: Yes. 

THE COURT: And a simple arithmetic of the two 
American? 

THE WITNESS: Yes. 

THE COURT: Any particular basis for that? 

THE WITNESS: Well, one of the-
firstly, dealing, My Lord, with the Canadian 
n~bers, the five Canadian projections, one of 
the options that we considered was whether we'd 
weigh the five. Do I assign a factor of 
something different to one of the projections 
then I do a second projection? Again, a 
judgement call, and it was my decision that we 
should not do that because it introduced a further 
element of subjectivi1y. I suppose there's 
subj ectivi1y in averaging the five, but I felt, for 
example, if I started to assign a factor of five to 
Ticketnet 35 and a factor of three to Air Canada 

.. 224 or vice versa, I was -. it was Just o.n~ more 
_ -~lemenLof.sJJ_b.jectivit)'thaLth.at was_b_dng_._ ... __ _ 

· throWt! ihtothe-mix, and ifi could avoid it, it· 
would be so much the better. So far as the U.S. 
projections are concerned, I'm concerned that 
there are only two. I wish there were more. 



Page: 48 

[144] Although he expressed concerns about the logic of averaging and therefore 
giving equal weight to each projection, the trial judge adopted Smith's and Gain's 
methodology at p.l65 of his reasons: 

I thought that the logic of giving equal weight to all the 
business plan projections was inappropriate given that 
some were refmements of others. However the 
averaging on a equal weight basis tends to moderate the 
inappropriate highs and lows. As will be seen I used 
this to come to a rough base. Having satisfied myself 
that this base was in the appropriate range, I then 
applied certain other factors and discounts to get to 
what I view as a sustainable figure for damages. 

[145] At least for the Canadian market, it seems to me that Air Canada's real 
complaint is not that the trial judge averaged five projections but that he averaged 
five flawed projections. Averaging five flawed projections may well have produced a 
flawed average. But.if, as I have concluded, the projections in the five business plans 
for the Canadian market are sufficiently reliable to estimate lost profits, Air Canada 
can hardly complain about averaging these projections. Air Canada was more 
optimistic about the success of the Ticketnet software than even Ticketnet had been. 
The projected.earnings in each of AC224, AC273 andAC288 substantially exceeded 
the projected earnings in TN35 and TN148. Therefore, averaging yielded a lower 
estimate of lost profits for Canada- the average of all five projections using the 
trial judge's discount rate was $6,826,000 -than an estimate using only Air Canada's 
own projections. 

[146] Averaging the projected earnings in TN148 and AMR177 to estimate lost 
profits in the United States causes me more concern. Applying the trial judge's 
discount rate of 40 per cent, the present value of projected U.S. earnings in TN148 
was more than three times as much as the present value of projected U.S. earnings in 
AMR177. Averaging the two produced an award of$6,957,000, more than double 
the amount in AMR177. Air Canada submits that Ticketnet should have been 
awarded no more than the loss of profits projected by American in AMR177. This 
submission implies that the earnings projections in TN148 are inordinately high or 
unreasonable. As I have already indicated, however, the total market size projections 
in TN148 were supported by Ms Simmie's independent research. Moreover, the 
ticket volume projections translated into 1.8 tickets per person for the entire 
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population of the United States, significantly fewer than the 3.5 per person figure in 
the DOC Report for the entire population of Canada. The earnings projections in · 
AMR177 were understandably lower than those in TN148 because AMR177 
projected earnings, not for all of the United States, but only for its 20 city model. 
Averaging TN148 and AMR177 moderated the projected ea'rnings in each plan and 
seems to-me to have been a reasonable approach. I am therefore not persuaded that 
the trial judge erred by adopting the Smith and Gain methodology of averaging Md, 
accordingly, I would not give effect to this ground of appeal. 

9. Deduction ofthe Expenditures Required to Earn Profits 

[147] Ticketnet's business plan TN148 was one of the five business plans used by 
Smith and Gain to estimate lost profits in Canada and one of the two plans used to 
estimate lost profits in the United States. TN148 contemplated an expenditure of 
$22.5 million U.S. in equity financing to earn the profits projected in the plan. Air 
Canada submits that the trial judge erred by failing to deduct this amount from his 
estimated lost profits. Had he done so, Air Canada argues, Ticketnet's damages 
would have been nil because this expenditure exceeds even the loss projected by 
Smith and Gain. At the very least, Air Canada submits that the trial judge should 
have deducted the opportunity cost of$22.5 million U.S. in assessing damages. In 
other words, Air Canada submits that because the $22.5 million U.S. was not actually 
invested, the return on that amount should have been deducted. According to ·counsel 
for Air Canada the present value of the income on $22.5 million U.S. for seven years 
at the risk-free rate of return of 10% is $7.3 million. 

[148] The trial judge rejected these submissions apparently for two reasons: first, he 
concluded that the residual value ofTicketnet's assets would balance the expenditure 
of $22.5 million U.S.; and second, he concluded that depreciation and amoi:tization 
would offset the expenditure. Although I do not entirely agree with the trial judge's 
reasoning, I agree that he was correct in not setting off the $22.5 million U.S. from 

______ ·_·-~h~i~s-~d~am""""ages award. - - --- -··· 

[149] Thetrial judge assessed damages forloss of pr6Iits on the footing that the 
SDA had been performed. Accordingly, any expenditures to be incurred to earn the 
projected profits must be debited in the assessment of damages. But the $22.5 
million U.S. was already largely included in the profit projections in TN148. Had the 
trial judge deducted $22.5 million U.S. again, he would have double counted this 
expenditure. 
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[150] TN148 provided for equity financing of $22.5 million U.S. in the first three 
years ofTicketnet's operations- $6.5 million U.S. in the first year, $12 million U.S. 
in the second year and $4 million U.S. in the third year. Of this $22.5 million U.S., 
TN148 provided that $21 million U.S. was to be invested in Ticketnet's operating 
companies in Canada and the United States and $1.5 million U.S. was to be used for 
head office expenses, to pay salaries, taxes and other overhead costs. The $21 
million U.S. invested in the operating companies was to be used by these companies 
to pay their expenses except for a small amount to be used to purchase capital assets 
and $4 million U.S. to be used to purchase shares. Even the capital asset purchases 
were to be depreciated and thus expensed in subsequent years. Therefore, most of the 
$22.5 million U.S. was to be used to pay operating expenses and was included as a 
cost in the earnings projections in TN148. 

[151] Smith made the point about double counting in his examination-in-chief: 

Q. Now, from what you've said then, when we 
look at the disbursements, the 22.5 million of equity 
fmancing that's contemplated in TN148 --

A. Yes. 

Q. . .-- other than the amounts which were . 
shown to go to purchase of agency shares, which in the 
case of the Canadian company was $1 million? 

A. Yes. 

Q. And I just can't recall in the case of the 
American company. 

A. Let me see if I can find it again for you. It 
was three million in years two and three, yes. 

Q. Okay. So for a total offour million. Now 
other than that, did the projections show all of the 
agents received being dispersed for operating costs? 

A. Yes, except for the fixed asset items, and 
they are reflected in the earnings projections in a 
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different year than the cost of the acquisition simply by 
virtue of the depreciation function. · 

Q. And given that situation, is it your view 
that one should take into consideration the $22.5 
million of investment in measuring the loss of earnings 
to Ticketnet? 

A. No, I don't think you can because all of the 
disbursements that are made from those funds are 
already reflected in those earnings projections, save the 
two items that we've talked about. 

Q. And if one were to take the 22.5 million 
again other than as reflected the way you described just 
now in the earnings projections and counted that again, 
if you will, against the profits, what would the result 
be? 

A. You'd be double counting cost. 

And, again on cross-examination: 

Q. Now, Mr. Smith, as I understand your 
evidence, you have said no account should be taken of 
the necessity of repaying the $22.5 million U.S. 
because it is in the form of equity? 

__ _c..:A~. .Well, I saidthere_were.tworeasons byL · 
didn't think we should do.iLEirstly, most of hat 22.5 .. 
fmds its way into the eari:lings projeetiotis as a cost, and 
that's the point we've just talked about a minute ago. I 
acknowledge that the investment in agencies is an 
exception to that, and that there are timing differences 
with respect to the fixed asset additions, so that was my 
first point. 
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But, in cross-examination, Smith gave a second reason why he did not make any 
adjustment for the $22.5 million U.S., even for the $4 million U.S. used to purchase 
shares: 

Reason two was that we were looking at this from the 
perspective of what are the losses to the plaintiff 
Ticketnet Corporation, not from the point of view of 
what is the ultimate loss to the shareholders of 
Ticketnet Corporation, and, as I explained, I thought 
there are a whole host of additional assumptions that 
have to be factored in if you were going to attempt to 
measure in some way the loss to the shareholders. 

Q. Is the second reason you were offering, 
quite apart from the other things you talk about there, 
fmancial planning the shareholders, is the second 
reason because the 'investment' is by way of equity? 

A. Yes. 

Q. And because that, leaving aside the 
so-called double counting, leaving that aside, it's for 
that reason that you would make no adjustment? 

A. Yes. 

I accept :Mr. Smith's evidence, which is born out by a review of1N148. Therefore, I 
would not give effect to this ground of appeal. 

10. The Exchange Rate 

[152] Smith and Gain estimated lost profits by taking the present value on January 
1, 1987 of projected income in Canada and the United States for the seven-year 
period from 1987 to 1993. They estimated profits in the United States in U.S. dollars. 
To convert the U.S. dollar estimate to Canadian dollars, Smith and Gain applied a 
single exchange rate for each of the seven years. They used an exchange rate of $1 
U.S. equals $1.3805 dollars Cdn., which was the highest rate in 1987. The trial judge 
applied this exchange rate in his assessment of damages. 
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[153] Air Canada submits that the trial judge erred by using this single exchange 
rate. The exchange rate varied over the seven-year period and the rate used by Smith 
and Gain was not only the highest rate in 1987, it was higher than the highest rate in 
any of the subsequent years. Air Canada submits that the trial judge should have 
used the actual rates for the seven years or taken the average rate for the period. By 
the time of trial in 1991, the rates for five of the seven years were known; by the time 
of the judgment, the rates for all seven years were known. According to counsel for 
Air Canada, the trial judge's use of the 1987 exchange rate, instead of an average of 
the actual rates, had the effect of increasing his damage award by $1.35 million Cdn. 
Counsel for Ticketnet did not dispute the figure of$1.35 million. 

[154] Smith testified that he used the single exchange rate on the instructions of 
counsel. He did not otherwise defend it in his evidence. The trial judge did not 
advert to using actual rates for the seven-year period. Instead, in accepting the single 
exchange rate used by Smith and Gain, he said at p.l65: 

The choice of a fixed exchange rate based on a then 
current rate ($1.3805) would appear to me to be less 
preferable to one that is based on market expectations 
which could be obtained using future hedging rates. 
However it appears this assumption would be generally 
favourable to AC since Canadian dollar hedge rates 
have generally indicated a deteriorating exchange rate. 

[155] In my view, the trial judge erred in principle in using the 1987 exchange rate 
to convert U.S. dollars to Canadian dollars for each of the seven years. Ticketnet was 
entitled to be compensated by being put in approximately the same position it would 
have been in, had the SDA been performed. See Wertheim v. Chicoutimi Pulp Co., 
[1911] A. C. 301. Annual profits in the United States for the seven years would have 
been_comrerted_to_Canadian_dollars_)'early. _ _Iherefore, .in the .light .of_theprinciple_in _ 
Wertheim,_the_triaLjudge2>hould_hav:e_conv:erted_using actuaLexchange.rates_forthe_ .... 
seven years or an average rate: 

[156] Ticketnet submits that adjusting the exchange rate and not other variables that 
went into the projections amounts to "cherry picking." Ticketnet argues, for example, 
that ticket surcharges were higher than projected in the business plans and that actual 
tax rates were lower than those used by Smith and Gain, It submits that an appeal 
court would be wrong to adjust the exchange rate and not these other variables. 
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[157] It seems to me that the exchange rate stands on a different footing from these 
other variables. All of these other variables, together with the discount rates, went 
into the mix that produced the seven-year profit projections. Once those profits were 
estimated, the exchange rate was used simply to convert United States profits into 
Canadian dollars. The 1987 exchange rate should not have been used to convert, for 
example, estimated profits in 1991. 

[158] Ticketnet also relies on s.l21(3) of the Courts of Justice Act, supra, which 
gives the trial judge discretion to order conversion on a day "the court considers 
equitable in the circumstances." Section 121 addresses conversion to Canadian 
currency of orders to enforce an obligation in foreign currency. Section 121 does not 
directly apply here because no order was made requiring payment in foreign 
currency. Still, accepting that the trial judge had a discretion to apply the exchange 
rate he considered fair, for the reasons I have stated, I think he was wrong in principle 
to use the 1987 rate. I also think that using the 1987 exchange rate was inequitable 
because it was significantly higher than the rate in the succeeding six years. I would 
give effect to this ground of appeal and accordingly reduce Ticketnet's damages from 
$11,510,000 to $10,160,000. 

THE CROSS-APPEAL ON DAMAGES 

[159] The Smith and Gain report shows that, in the three and one-half year period 
between January 1, 1985 and June 30, 1988, Ticketnet incurred actual or out-of
pocket expenses of$3,513,550. Of this amount, the trial judge included $500,000 in 
his damages award. The difference, $3,013,550, is in issue on Ticketnet's cross
appeal. 

[160] Of the $3,513,550 in expenses, $1,971,000 was incurred before Air Canada 
repudiated the SDA on August 1, 1986. Against these pre-repudiation expenses, 
Ticketnet received a tax credit of$352,000, leaving a balance of$1,619,000. The 
trial judge did not include any part of the $1 ,619,000 in his damages award. 
Ticketnet claims that between August 1, 1986 and June 30, 1988 it incurred 
additional costs of$1,894,550. Of this amount, the trial judge awarded Ticketnet 
$500,000 for its out-of-pocket costs "truly expended in an effort to mitigate its 
damages," leaving a balance of $1,394,550. On its cross-appeal, Ticketnet therefore 
claims pre- and post- repudiation expenses totalling $3,013,550 ($1,619,000 + 
$1,394,550). 
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· [161] Ticketnet makes three submissions on its cross-appeal: 
(i) by not including the $3,013,550 in expenses in his damages award, the 

trial judge failed to put Ticketnet in the position it would have been in 
had Air Canada not breached the SDA. In other words, by not 
including these expenses, the trial judge double counted them; 

(ii) alternatively, if Ticketnet's expenses after repudiation are limited to 
the $500,000 awarded at trial, the trial judge erred by failing to include 
in his damages award the $1,619,000 in expenses incurred before 
repudiation; 

(iii) in the alternative, the trial judge erred by discounting Ticketnet's 
out-of-pocket expenses for the first two years. If full credit were given 
for these expenses, the damages award would be increased by 
$547,000. 

[162] As I have already stated, the trial judge's award of damages for loss of 
business opportunity should have placed Ticketnet in the position it would have been 
in if Air Canada had not breached the SDA: see Wertheim v. Chicoutimi, supra, and 
Freedhoffv. Pomalift, supra. The trial judge generally accepted Smith and Gain's 
valuation. Smith and Gain determined the present value of seven years of projected 
lost profits. They estimated Ticketnet's loss of profits by deducting projected 
expenses and taxes from projected revenues. They did not include Ticketnet's out-of
pocket expenses of $3,513,550 in profit projections. In other words, they calculated 
lost profits separately from Ticketnet's actual expenses. Then, to make Ticketnet 
whole, they added these actual expenses- both pre- and post-repudiation- to their 
loss of profit projections. They explained this methodology in their report: 

43. The loss of profits represent the estimated 
income that would have been generated by the 
implementation ofTicketnet's business plan 
had Air Canada not repudiated the software 

. -development.agreement.and.prevented __ _ 
.. .. _ Ticketnetfrom_completing_the_developmentby 

obtiiiiiin:g an interlocilfocy injunction-to stop 
further development and marketing by 
Ticketnet. The out-of-pocket costs represent 
the costs incurred by Ticketnet during the 
development stage and costs incurred 
subsequent to Air Canada's repudiation of the 
contract. The loss of profits are measured 
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based on the net earnings determined by 
deducting the projected expenses and income 
taxes from projected revenues. To the extent 
that expenses were incurred with no offsetting 
revenue, these out-of-pocket costs must be 
added to the estimated loss of profits to fully 
compensate Ticketnet for its losses. This has 
the effect of compensating Ticketnet for the 
out-of-pocket costs as well as the foregone net 
earmngs. 

[163] Smith elaborated on this methodology in his evidence. 

Q. Okay. Now, you've calculated the loss of-
loss of profits separately? 

A. Yes. 

Q. And in addition to the out-of-pocket claim?. 

A. Yes. 

Q. Why is that? 

A. Well, there are two elements to a measurement 
of loss of earnings. One is the earnings that would have 
been made after all -- after considering all operating 
expenses that would have been incurred or were 
incurred, all of the costs associated with that earnings 
stream. To that you must add those costs that were in 
fact incurred to get the true measure of the loss. You 
can work it two ways, in accounting lingo, it is the 
bottom up or the top down. From the bottom up, you 
take the loss of profit after alt operating expenses and 
you add the expenses that were incurred, which is 
what's done here. You get exactly the same result if 
you had started with the top number, the revenue loss, 
and deducted from that those operating costs which 
would have been incurred, but which were saved, in 
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other words, which were not incurred. And that's what 
we've -- so that this takes the approach, if you will, of 
the bottom up. · 

[164] Ticketnet submits that these actual expenses were wasted expenditures 
because they did not generate any offsetting revenue and because the software had no 
residual value. Therefore, they must be added to the damage award to avoid double 
counting. 

[165] The trial judge rejected the claim for out-of-pocket expenses, except those 
incurred to try to mitigate losses because, in his view, expenses to complete the 
software were "part of the ticket of admission to earn the projected revenue." He 
made the following fmdings on Ticketnet's claim for out-of-pocket expenses at p.l65: 

I must confess that I still do not understand their 
concept of claiming for out-of-pocket expenses when it 
appears that these expenses are to be used to generate 
the anticipated revenues. In my view these -expenses 
(except to the extent thatthey were extra expenses used 
in an attempt to mitigate losses) are already taken into 
account in the profit projections. These "ordinary" (and 
planned) expenses would be Ticketnet's ticket of 
admission to the industry. 

And at pp.166-167: 

I do not think that on that basis Ticketnet's damages 
would include its out of pocket costs except to the 
extent that such were truly expended in an effort to 

-'----'-'-''---"--=m=i=ti,gate_damages._ In_this respect,.Lwould.think that __ 
____ any-expenditures to_completethe software would be __ _ 

part oftheliek'et of adrriissionto earn the projected 
revenue. To the extent that there is any double 
counting with respect to the estimated cost to complete, 
as indicated by Bedford and which I have taken into 
account immediately following, this should be 
coordinated so there is only a single "deduction". I may 
be spoken to on this by counsel within 40 days of the 
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release of these reasons. Otherwise it would appear that 
only about $0.5 million (which I would allow at 
$350,000 for fiscal 1987 and $150,000 for fiscal 1988) 
could be said to be extra expenses incurred by Ticketnet 
over and above what Smith and Gain projected as 
"ordinary" expenses (see schedule 7 to their report 
related to professional fees and some miscellaneous 
expenses; to the extent that such are legal fees, such 
should not be included in the award of costs). In my 
view one should not confuse cash outlay with a 
valuation based on projected revenues. 

And at p.182-183: 

Given my views on the "ticket of admission" expenses, 
there is no award for expenses incurred to the date of 
the breach: see R.G. McLean v. Canadian Vickers Ltd. 
et al., supra, at p.214 Cullinane v. British "Rema" 
Manufacturing Co. Ltd., [1954]1 Q.B. 292 (C.A.) at 
p.308 andAnglia Television Ltd.v. Reed, [1971]3 All 

· E.R 690 (C.A.) at p.692. 

[166] My difficulty with the trial judge's reasoning is that the projected expenses 
were already included in the Smith and Gain Joss of profits estimate. By not 
awarding Ticketnet its actual expenses in addition to the present value of its Joss of 
projected profits, the trial judge may have double counted these expenses. As Mr. 
BeJI submitted during oral argument, accepting that out-of-pocket expenses were the 
"ticket of admission", Ticketnet was not obliged to buy two tickets. 

[167] The trial judge's approach is supportable by adopting the proposition that a 
party claiming damages for breach of contract must elect between claiming for Joss of 
profits or for wasted expenditures. It cannot claim both. This proposition was 
succinctly stated by Lord Denning in Anglia Television Ltd. v. Reed, [1971]3 AJI 

. E.R. 690 at 692, a case cited by the trial judge: 

:J 
c 

"' () 
,.._ 

"' "' ~ 



Page: 59 

It seems to me that a plaintiff in such a case as this had 
an election: he can either claim for his loss of profits; or 
for his wasted expenditure. But he must elect between 
them. He cannot claim both. If he has not suffered any 
loss of profits - of if he cannot prove what his profits 
would have been- he can claim in the alternative the 
expenditure which has been thrown away, that is, 
wasted, by reason of the breach. 

[168] I do not see the need for" an election in a case like this one, where loss of 
profits are claimed and actual expenses are not included in projected profits. I agree 
with the following observation of Professor Waddams in his text, The Law of 
Contracts, 3rd ed. (Toronto: Canada Law Book Inc., 1993) at para. 722: 

A second question that arises in many of these 
case is that of expenses incurred by the buyer. If 
the buyer incurs expenses in connection with the 
goods, for example installation costs, can the buyer 
combine a recovery of these with a claim for loss of 
profit? The seller's argument may be that the 
expenses would have had to be incurred in any 
event and therefore cannot be combined with loss of 
profits. The logical answer appears to be that 
wasted expenses may be claimed provided that they 
are not claimed twice over by being included also in 
the measure of the potential profits. That is the 
profits must be net profits, not gross potential 
income. [Footnote omitted.] 

[169] This passage implicitly endorses the methodology used by Smith and Gain. 
This.metho_dology_is_discussed_indetaiLinBiger_andRosen,-"AFramework for. the __ _ 
Assessment_ofB_usiness.Damages~.Breach_oLContract"_(ll80::.&1)_5~Cdn. Bus·--··
LJ. 302, in which the :authors reduced their discussiotfto a. simple-formula at p.307: 

It is true that capital and profits are different concepts 
and must be treated as such. However, avoidance of 
double-counting can best be accomplished by focusing 
on the general principle governing damages assessment: 
place the innocent party in as good a position as he 

:::; 
c: 
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would have been in if the contract had been performed. 
That is, measure the injured party's expected post- · 
contract position, measure his actual position, and 
compute the difference. Following this scheme will 
automatically incorporate capital and profit aspects of 
the damages and eliminate any potential for double
counting.'[My footnote.] 

[170] Thus applying the methodology used by Smith and Gain, as the trial judge 
did, out-of-pocket expenses must also be considered to avoid double counting those 
expenses. To that extent, I agree that the trial judge erred in his treatment of 
Ticketnet's actual costs. Nonetheless, in my view, the trial judge's allowance of only 
$500,000 for out-of-pocket expenses is supportable on other grounds. 

[171] These out-of-pocket expenses now claimed were not proved by Ticketnet at 
trial and are disputed by Air Canada Moreover, Smith testified that he had not made 
any judgment about whether these expenses were reasonable. The parties agreed that 
if the court concluded that some or all of these expenses should be allowed, then a 
reference must be held to determine what is owing. Still, at a distance of 11 years 
from the date of repudiation, it seems to me that this court has an obligation to try to 
avoid a reference and to put an end to this litigation. 

[172] I will first address Ticketnet's claim for post-repudiation expenses of 
$1,394,550. This claim is central to Ticketnet's first submission. To be recoverable, 
these expenses have to have been costs thrown away because of Air Canada's breach 
of the SDA. In my view, by awarding $500,000, the trial judge, in effect, found that 
the rest ofTicketnet's post-repudiation expenses were not incurred because of Air 
Canada's breach of the SDA. This finding is supportable on the evidence. Ticketnet 
was enjoined from developing the software in April 1987. Yet, the expenses are said 
to have been incurred over a period of 23 months after repudiation. The trial judge 
likely concluded that these expenses, other than the $500,000 he awarded, were not 
related to Air Canada's breach of the SDA. Because I am not persuaded that the trial 
judge's fmding on expenses incurred after repudiation is unreasonable, I would not 
interfere with it. 

1Under this formula, any offsetting revenue and any residual value to the income earning asset 
would have to be taken into account. 
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[173] I turn now to Ticketnet's second submission, its claim for pre-repudiation 
expenses of $1,619,000. On their face, these expenses appear to be more directly 
attributable to developing the software and thus wasted because of Air Canada's 
breach of the SDA. I would not, however, allow this claim for several reasons. First, 
Ticketnet and American led evidence at trial that the software could be commercially 
exploited for uses unrelated to entertainment ticketing. Perhaps this is one reason why 
Ticketnet sought an order for the return of the software. To the extent that the 
expenses claimed relate to these other uses, they should not be assessed against Air 
Canada. Second, at the time of trial, Ticketnet had claimed a tax credit against these 
expenses of $600,000. Although this claim was disputed by Revenue Canada, Smith 
and Gain treated it as recoverable in their detailed financial projections on the same 
footing as the tax credit of $352,000 that had been receiveq. 

[17 4] Third, and most important, the trial judge's damages assessment- even after 
giving effect to Air Canada's submission on the exchange rate - is generous enough 
for an untested product that was never completed and never brought to market. 
Although Ticketnet submits that the trial judge's assessment was conservative 
because, for example, he attributed no residual value to the software and he used 
higher discount rates than Smith and Gain, this submission overlooks the several 
weaknesses in Ticketnet's evidence on damages that were identified by the trial 
judge. Air Canada has not persuaded me that the trial judge's award should be 
reduced beyond the exchange rate adjustment. Equally, Ticketnet has not persuaded 
me that it should be increased to include the out-of-pocket expenses that were 
incurred before the SDA was repudiated. 

[175] Ticketnet's third submission assumes that Ticketnet's actual expenses were 
included by Smith and Gain in Ticketnet's projected operating expenses. As I have 
already explained, they were not so included and, therefore, this alternative 
submission has no merit. For these reasons I would not give effect to Ticketnet's 
cross-appeal. 

-------

CONCLUSION 

[ 17 6] On the appeal, I would give effect to Air Canada's submission on the 
exchange rate. Accordingly, I would vary the judgment at trial by reducing 
Ticketnet's damages from $11,510,000 to $10,160,000. Otherwise, I would dismiss 
the appeal. Because Ticketnet has been mainly successful on the appeal I would 
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award it 80 per cent of its costs of the appeal. I would dismiss the cross-appeal with 
~- ~ 

z 
Q 

Released: 



Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Sebastiana, Rocco [RSebastiano@osler.com] 
November 21, 2011 10:08 PM 
Michael Lyle; Michael Killeavy; JoAnne Butler 
Ivanoff, Paul; Smith, Elliot 
FW: Revised FRSA 
Blackline Facility Relocation and Settlement Agreement (McMillan Draft November 21 
2011 ).pdf; Facility Relocation and Settlement Agreement (McMillan draft November 21 
2011).doc 

This just arrived from Carl. We are certainly getting closer, but we still a few outstanding 
issues to resolve, principally as they relate to the quantification of damages: 

In Section 2.1(e), they want to restrict the period to which the OPA can have a say 
on the sale of the Facility Equipment. 

In Section 2.5, they have added a laundry list of items which would need to be 
reflected in a revised NRR if there were a Relocated Facility-and an Amended ARCES. Frankly, 
they are simply doing themselves a disservice by doing this as it simply makes it harder to 
agree on a Relocated Facility. 

In Section 2.4(b), Carl is raising the point that the Secured Lenders have provided 
several LCs for the project (in addition to the LC to the OPA, including an LC to Union Gas 
and the City of Mississauga) and therefore, until such time as those LCs are cancelled, the 
Secured Lender would like cash collateral or a replacement LC. I would propose that the OPA 
return its Completion and Performance LC for cancellation upon execution of this agreement. 
It may take a bit of time to get the other LCs cancelled. We'll need to give a bit more 
thought on this wording as it should only relate to any outstanding LC. 

In Section 4.2, they will agree to no terminal value of the Facility, but they want 
the NPV of the net revenues to be at a zero discount rate. This does not make sense to me, 
as the net revenues should at least be discounted at CPI and more likely at a higher number 
(at least comparable to TCE's 5.25%), but certainly not at zero discount. I think that this. 
will likely be the last issue on the table to resolve and may require escalation between 
Colin and Greg, as I discussed this point at length with Carl on Sunday morning and I don't 
think that the message has sunk in. 

Carl has made an issue about legal fees and consultant's fees on this and future agreements 
and arbitrations, but those costs pale by comparison to the other amounts payable to for the 
cancellation, but we should give this point a bit more thought. 

Regards, Rocco 

-----Original Message---~-
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 

----SEmt:-"Monday-,c..cNmtembef"-C21.,~e~l_c9-:39-"f>MI-'-'-'---'-'-'"'--'c__c_-"-'~=~'--

-To~ Smith, Elliot 
Cc: Sebastia·no, ·Rocco 
Subject: RE: Revised FRSA 

Rocco and Elliot, 

Attached is a revised draft of the FRSA which is being reviewed by GSPC at the same time and 
accordingly subject to the comments of GSPC. I also attach a list showing details of the 
$150 million L/C. 

Schedule 2.2(a) containing details of the of the Equity Sunk Costs consisting of the Eastern 
Power services and materials will follow. 
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Carl De Vuono 
McMillan LLP 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

From: Smith, Elliot [ESmith@osler.com] 
Sent: November 20, 2011 8:58 PM 
To: Carl De Vuono 
Cc: Sebastiana, Rocco; 'michael.lyle@powerauthority.on.ca' 
Subject: RE: Revised FRSA 

Carl, 
Attached please find the revised FRSA. As with before, in the interest of time I am sending 
this to you and the OPA simultaneously and as such it remains subject to comment by the OPA. 

Elliot 

-----Original Message-----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Sunday, November 20, 2011 2:20 PM 
To: Sebastiana, Rocco 
Cc: Smith, Elliot 
Subject: RE: Revised FRSA 

Based on the discussion today, and the clear example you gave regarding "hammers", GSPC is 
cutting down its proposed list of Relocated Equipment significantly. We will send that over 
when it is completed, together with the schedule of the Equity Sunk Costs relating to the 
services and work provided by Eastern Power • 

Regarding the proposed payment of the $5.23 million over time under the NUG contract, we are 
ok with the idea but were hoping we could reduce the period to 12 months rather than remning 
term of the contrcat. Based on the current payments under that contract, the increased 
monthly payment on the 12 month schedule should not be an issue for the OPA. 

North Green Limited is a sister of Greenfield Holdco, both owned by the same corporation. As 
mentioned, Greenfield Holdco owns Greenfield. 

I think we should all see the revisions to sections 2.4(c) and 2.4(d) and 4.2 before 
commenting further on the issues regarding those sections we talked about on the call 
earlier. 

I am also wondering if we should move 2.4(c) and (d) to another section (perhaps 2.1) because 
they don't really involve the Secured Lenders and I think it would be better if Section 2.4 
was limited to issues involving the Secured Lenders. 

Carl De Vuono 
McMillan LLP 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 
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Assistant: Nadia Malleye I 416.865.7888 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

From: Sebastiane, Rocco [RSebastiano@osler.com] 
Sent: November 20, 2011 9:59 AM 
To: Carl De Vuono 
Subject: Re: Revised FRSA 

Can we delay the call to 18:38? Thanks, Rocco 

Original Message -----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Sunday, November 20, 2811 89:83 AM 
To: Sebastiane, Rocco 
Subject: Re: Revised FRSA 

Would you rather do it later because of the parade? 

Carl De Vuono 
McMillan LLP 

direct - 416.387.4855 
mobile - 416.918.1846 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately.· 

Original Message -----
From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: Sunday, November 20, 2811 88:55 AM 
To: Carl De Vuono 

.. --..e.Cc~...cSmi:thr=Hliot-<.ESmi:th@oslet'-~ccom> · -·..:===--..= 
Subjec-t~ RE: Revised -FRSA 

Let's use the following call-in number (as I would like Elliot to participate on the call 
also) and let's go with 10 am, as I need to first drive my kids down to the parade drop-off 

·point as they are in the Santa Clause parade today. 

Call-in: 416-343-4295 
Conference ID: 9215481 

Thanks, Rocco 
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-----Original Message-----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Sunday, November 20, 2011 6:38 AM 
To: Sebastiane, Rocco 
Subject: Re: Revised FRSA 

I'll follow up on your comments below and let's speak at 9:30 or 10. 

Carl De Vuono 
McMillan LLP 

direct - 416.307.4055 
mobile - 416.918.1046 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by· reply email or 
telephone call and permanently delete this email and any copies immediately. 

Original Message -----
From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: Sunday, November 20, 2011 01:09 AM 
To: Carl De Vuono 
Cc: Smith, Elliot <ESmith@osler.com>; 'Michael Lyle (Michael.Lyle@powerauthority.on.ca)' 
<Michael.Lyle@powerauthority.on.ca> 
Subject: RE: Revised FRSA 

Carl, can we speak Sunday morning around 9:30 or 10 am? 

I have been through your changes and many of them look fine. Obviously, some of the dollars 
figures will require consideration by my client, but the sooner you can·get us the breakdown 
of the Equity Sunk costs the better. Also, can Greg please provide us with a break down of 
how he calculated the additional $90 million to get to $150 million? It would be helpful to 
us to get comfortable that this is a reasonable number. 

Regarding the Relocated Equipment, does Greg has a Schedule 2.1(a) that we can look at? I 
don't understand why he is pushing so hard on these items, as we have already listed the key 
large ticket items in the list. The rest of the equipment he should be able to tell the 
Suppliers to suspend because even if we find a replacement site, it is going to take time to 
get it approved and permitted and then we'd simply be paying to have this other equipment 
stored in a warehouse somewhere. To suspend these other items for 60 or so days is not an 
unreasonable request on· our part. 

I am quite troubled by your change to Section 4.2 to add a dollar amount for the "deemed 
terminal value of the Facility". This concept is not part of the "Discriminatory Action 
Compensation" language in the ARCES that we discussed on Friday and furthermore, is 
completely outside of the ARCES Contract. Once the end of the Term of ARCES Contract would 
have been reached, this Facility would have become a merchant power plant as there ts no 
obligation on the part of the OPA to provide any extension or replacement contract. 
Therefore, the terminal value is completely speculative and in fact, could be zero or a 
negative amount depending upon assumptions of future market conditions or system needs at the 
end of the Term. This ask needs to come off the table if we are to come to an agreement by 
Monday. 
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Thanks, Rocco 

-----Original Message-----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Saturday, November 19, 2a11 11:38 PM 
To: .Smith, Elliot; Sebastiana, Rocco 
Cc: Michael.Lyle@powerauthority.on.ca 
Subject: RE: Revised FRSA 

Elliot and Rocco, Thanks for your draft of the FRSA sent earlier today. Attached is a revised 
draft, together with a blackline showing changes from the draft you sent. GSPC is looking at 
these changes at the same time and accordingly they are subject to GSPC's comments. I 
understand that we may should be receiving a form of release with the amount to be received 
from the OEFC in respect of the OEFC matter and a draft letter from the OPA to provide for 
the balance of the amount. 

Let me know what time you would like to speak tomorrow. 

Carl De Vuono 
McMillan L LP 
direct 416.3a7.4a55 I mobile 416.918.1a46 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.86S.7aaa ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

From: Smith, Elliot [ESmith@osler.com] 
Sent: November 19, 2a11 1a:46 AM 
To: Carl De Vuono; Sebastiana, Rocco 
Cc: Michael.Lyle@powerauthority.on.ca 
Subject: Revised FRSA 

Carl, 
Please find attached a revised draft of the Facility Relocation and Settlement Agreement, 
along with a blackline referencing the version you sent on November 17. If you have any 
questions, let us know. 

In the interest of time I am sending this to the OPA simultaneously and as such it remains 
--'-=Stlb~ecLtoc:_fu~C.the.ro--comme~:t...:by..c.thec:Of1A.;•.c.·=--c=.cc_=~_cc_.c.cc.__c_c:__ 

Elliot 
[cid:imageaa2.gif@a1CCA6A8.9a6a529a] 

Elliot Smith, P.Eng. 
Associate 

416.862.6435 

DIRECT 
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416.862.6666 

FACSIMILE 

esmith@osler.com<mailto:esmith@osler.com> 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada MSX 188 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2011 6:22 PM 
To: Sebastiane, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Please see fully signed agreement attached. 

Carl De Vuono 
Partner 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Please consider the environment before printing this e-mail. 

From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2011 6:06 PM 
To: Carl De Vuono 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Carl, I have just been advised that the letter was being sent lawyer to lawyer. So, would 
you please send it to Greg for his execution. 

' 
Thanks, Rocco 

From: Sebastiane, Rocco 
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Sent: Friday, November 18, 2011 6:04 PM 
To: 'Carl De Vuono' 
.Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

The letter has been signed and enclosed is a copy. I believe that it has been sent to GSPC 
also. Perhaps you ·can confirm that Greg has receiv.ed it. 

Thanks, Rocco 

From: Carl De Vuonci [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2011 6:00 PM 
To: Sebastiana, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Ok. Is the OPA sending the letter to GSPC for signature? 

Carl De Vuono 
Partner 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Piease consider the environment before printing this e-mail. 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2011 5:57 PM 
To: Carl De Vuono 
Cc: Smith, Elliot; Michael. Lyle@powerauthority .on. ca 
Subject: RE: Agreement in Principle Letter 

-----Yes.,--thecmedia--S:ta:tement.cis.ccthe_:_()n.e __ tha:L.I--S.enLy.uu.;.-'--Lt.cis-my __ und.ei'S:ta nding.ihaLth.e...media.~-_. ·--~ 
statement maybe issued on Monday-as opposed to today. 

Regards, Rocco 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2011 5:36 PM 
To: Sebastiana, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

The letter is ok. I assume the media statement is the one you sent me a couple of minutes 
ago. 
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Please have the OPA sign and send the letter GSPC and GSPC will sign and send it back. · 

Carl De Vuono 
Partner 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca · 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Please consider the environment before printing this e-mail. 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2011 5:29 PM 
To: Carl De Vuono 
Cc: Michael Lyle (Michael.Lyle@powerauthority.on.ca); Smith, Elliot 
Subject: Agreement in Principle Letter 

Confidential and Without Prejudice 

Carl, 

We are ok with your changes to the letter with one minor change. 
positive statement that the OPA will be issuing a media statement 
letter. 

We have also added a 
in connection with the 

If you are ok with the letter then we will proceed to have the OPA sign it and send it over 
to Greenfield. 

Regards, Rocco 
[cid:image002.gif@01CCA6A8.90605290] 

Rocco Sebastiana 
Partner 

416.862.5859 

DIRECT 

416.862.6666 

FACSIMILE 

rsebastiano@osler.com 
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Osler, Hoskin & Harcourt 
Box 50, 1 First Canadian 
Toronto, Ontario, Canada 

LLP 
Place 

MSX 1B8 

[cid:imageee3.gif@01CCA6A8.90605290J<http://www.osler.com/> 

******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d"auteur. 
Il est interdit de l'utiliser ou dele divulguer sans autorisation. 

******************************************************************** 

9 





~ 

DRAFTDOCUMENTCONFIDENTUL 
AND WITHOUT PREJUDICE 

DRAFT: OSLERMcMILLAN COMMENTS 
NOVEMBER 23!, 2011 

FACILITY RELOCATION AND SETTLEMENT AGREEMENT 

This Facility Relocation and Settlement Agreement (the "Agreement") is dated as 
of the • day of November, 2011 (the "Effective Date") between Greenfield South _Power· 
Corporation ("Greenfield") and the Ontario Power Authority (the "OPA"). Greenfield and the 
OPA are each referred to as a ''Party" and collectively as the "Parties". 

WHEREAS the OPA and Greenfield executed a Clean Energy Supply Contract 
dated as of the 12th day of April, 2005 and amended and restated as of the 16th day of March, 
2009 (the "ARCES Contract"); 

AND WHEREAS in response to the local community's concerns about the 
Greenfield South Generating Station, the Government of Ontario committed to relocate the 
Facility; 

AND WHEREAS Greenfield has, as a result of the commitment of the 
Government of Ontario to relocate the Facility and at the request of the OPA, agreed to stop 
construction work on the Facility and the OPA and Greenfield have agreed to relocate the 
Facility, all on the terms and conditions set forth in this Agreement; 

NOW THEREFORE, in consideration of the mutual agreements set forth herein 
and other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, and intending to be legally bound, the Parties agree as follows: 

ARTICLE! 
INTERPRETATION 

1.1 Definitions 

In addition to the terms defined elsewhere herein, the following capitalized terms shall have the 
meanings stated below when used in this Agreement: 

"Affiliate" of a Person means any Person that Controls, is Controlled by, or is under common 
Control with, that Person. 

"Amended ARCES" has the meaning given to that term in Section 2.5. 

ro "Arm's Length" means, with respect to two or more Persons, that such Persons are not related 
H to each other within the meaning of subsections 251(2), (3), (3.1), (3.2), (4), (5) and (6) of the 

--·(3"".----·-----~:i~~~~;~~~~~~~hat~uch=t>errorr~s~i'-iiTitteco-t:_f~c~iif~_ll~-a_c_lfmh_-=ieEa!~a:- --------'--'---'-'--

"Business Day" means a day, other than a Saturday or Sunday or statutory holiday in the 
Province of Ontario or any other day on which banking institutions in Toronto, Ontario are not 
open for the transaction ofbusiness. 

"Confidential Information" means this Agreement, any prior drafts of this Agreement and 
correspondence related to this Agreement, any arbitration pursmmt to this Agreement (including, 
without limitation, the proceedings, written materials and any decision) and all information that 
has been identified as confidential and which is furnished or disclosed by the Disclosing Party 
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and its Representatives to the Receiving Party and its Representatives in connection with this 
Agreement, whether before or after its execution, including all new information derived at any 
time from any. such confidential information, but excluding: (i) publicly-available information, 
unless made public by the Receiving Party or its Representatives in a manner not permitted by 
this Agreement; (ii) information already known to the Receiving Party prior to being furnished 
by the Disclosing Party; and (iii) information disclosed to the Receiving Party from a source 
other than the Disclosing Party or its Representatives, if such source is not subject to any 
agreement with the Disclosing Party prohibiting such disclo,sure to the Receiving Party; and (iv) 
information that is independently developed by the Receiving Party. 

"Contractor" means any Person engaged to perform work on the Facility. 

"Control" means, with respect to any Person at any time, (i) holding, whether directly or 
indirectly, as owner or other beneficiary, other than solely as the beneficiary of an unrealized 
security interest, securities or ownership interests of that Person carrying votes or ownership 
interests sufficient to elect or appoint fifty percent (50%) or more of the individuals who are 
responsible for the supervision or management of that Person, or (ii) the exercise of de facto 
control of that Person, whether direct or indirect and whether through the ownership of securities 
or ownership interests, by contract or trust or otherwise, provided that where such Person is a 
non-share capital corporation, in respect of which the majority of the members of the board of 
directors are appointed by the Lieutenant Governor in Council or a member of the Executive 
Council of Ontario, such Person shall be considered to be Controlled by the Government of 
Ontario. 

"Credit Facility" means any loans, notes, bonds, Jetter of credit facilities, or debentures or other 
indebtedness, liabilities or obligations, for the fmanclng of the Facility, which include a charge, 
mortgage, pledge, security interest, assignment, sublease, deed of trust or siniilar instrument with 
respect to all or any part of the Supplier's Interest granted by Greenfield that is security for any 
indebtedness, liability or obligation of Greenfield, together with any amendment, change, 
supplement, restatement, extension, renewal or modification thereof. 

"Disclosing Party", with respect to Confidential . Information, is the Party providing or 
disclosing such Confidential Information and may be the OPA or Greenfield, as applicable. 

"Facility" means the natural gas fuelled combined cycle generating facility being constructed at 
2315 Loreland Avenue, Mississauga, ON, L4X 2A6, commonly known as Greenfield South 
Generating Station. 

"Facility Equipment" means any materials, products, equipment, machinery, components or 
apparatus which does or will form part of the Facility. 

"Government of Ontario" means Her Majesty the Queen in right of Ontario. 

"Governmental Authority" means any federal, provincial, or municipal government, parliament 
or legislature, or any regulatory authority, agency, tribunal, commission, board or department of 
any such government, parliament or legislature, or any court or other Jaw, regulation or rule
making entity, having jurisdiction in the relevant circumstances, including the Government of 
Ontario, the Independent Electricity System Operator, the Ontario Energy Board, the Electrical 
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Safety Authority, and any Person acting under the authority of any Governmental Authority, but 
excluding the Ontario Power Authority. 

"Greenfield Holdco" means Greenfield South Holdco Corp., the parent corporation of 
Greenfield. 

"HRSG" means the heat recovery steam generator for the Facility. 

"Independent Engineer" means [•], an engineer who has been selected by the OPA and is 
acceptable to Greenfield, that is: 

(i) a professional engineer duly qualified and licensed to practice engin~ering in the 
Province of Ontario; and 

(ii) employed by an independent engineering firm which holds a certificate of 
authorization issued by the Professional Engineers Ontario that is not affiliated 
with or directly or indirectly Controlled by Greenfield or the OPA and that does 
not have a vested interest in the design, engineering, procurement, construction, 
testing, and/or operation of the Facility. [NTD: Can we identify the IE new? 
Can the OW. fllease suggest twa OF thFee Hames aeeef1ta131e to them anll 
GFeenfielll will ehaase ane.j [NTD: The OP A is running an abbreviated 
procurement process to select an IE and will try to complete this by Friday.] 

"Losses" means, any and all loss, liability, cost, claim, interest, fine, penalty, assessment, 
damages available at law or in equity, expense, including the costs and expenses of any action, 
application, claim, complaint, suit, proceeding, demand; assessment, judgement, settlement or 
compromise relating thereto (including the costs, fees and expenses of legal counsel on a 
substantial indemnity basis). 

"Person" means a natural person, firm, trust, partnership, limited partnership, company or 
corporation (with or without share capital), joint venture, sole proprietorship, Governmental 
Authority or other entity of any kind. 

"Receiving Party", with respect to Confidential Information, is the Party or Parties receiving 
Confidential Information and may be OPA or Greenfield, as applicable. 

"Relocated Equipment" has the meaning given to that term in Section 2.l(a) . 

. "Rel()cated Faci!ity" hasthe llJ.eani11ggiven t~ tli1lt~_il1S(:ctio!12.5._ 

"Representatives" means a l'arty' s directors, officers, employees; · auditors, consultants 
(including economic and legal advisors), contractors and agents and those of its Affiliates and, in 
the case of the OPA, shall include the Government of Ontario and any corporation owned or 
Controlled by the Government of Ontario, and their respective directors, officers, employees, 
auditors, consultants (including economic and legal advisors), contractors and agents. 

"Secured Lender" has the meaning given to that term in the ARCES Contract. 

"Secured Lender's Security Agreement" has the meaning given to that term in the ARCES 
Contract. 
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"Site" means the location of the Facility and includes laydown lands in the vicinity of the 
Facility, if any. 

"Supplier" means any Person engaged to supply Facility Equipment.· 

"Supplier's Interest" means the right, title and interest of Greenfield in or to the Facility and the 
ARCES Contract, or any benefit or advantage of any of the foregoing. 

1.2 Exhibits 

The following Exhibits are attached to and form part of this Agreement: 

Exhibit A 
ExhibitB 

Form oflrrevocable Standby Letter of Credit 
Copy of Certificate of Approval-Air number 2023-7HUMVW 

1.3 Headings 

The inclusion of headings in this Agreement are for convenience of reference only and shall not 
affect the construction or interpretation of this Agreement. 

1.4 Gender and Number 

In this Agreement, unless the context otherwise requires, words importing the singular include 
the plural and vice versa and words importing gender include all genders. 

1.5 . Currency 

Except where otherwise expressly provided, all amounts in this Agreement are stated, and shall 
be paid, in Canadian dollars and cents. 

1.6 Entire Agreement 

This Agreement constitutes the entire agreement between the Parties pertaining to the subject 
matter of this Agreement. There are no warranties, conditions, or representations (including any 
that may be implied by statute) and there are no agreements in connection with the subject matter 
of this Agreement except as specifically set forth or referred to in this Agreement. No reliance is 
placed on any warranty, representation, opinion, advice or assertion of fact made by a Party to 
this Agreement, or its directors, officers, employees or agents, to the other Party to this 
Agreement or its directors, officers, employees or agents, except to the extent that the same has 
been reduced to writing and included as a term of this Agreement. 

1.7 Waiver, Amendment 

Except as expressly provided in this Agreement, no amendment or waiver of any provision of 
this Agreement shall be binding unless executed in writing by the Party to be bound thereby. No 
waiver of any provision of this Agreement shall constitute a waiver of any other provision nor 
shall any waiver of any provision of this Agreement constitute a continuing waiver or operate as 
a waiver of, or estoppel with respect to, any subsequent failure to comply unless otherwise 
expressly provided. 
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1.8 Governing Law 

This Agreementshall _be governed by and construed i]1 accordance with the laws of the Province 
of Ontario and the laws of Canada applicable therein. · 

1.9 Preparation of Agreement 

Notwithstanding the fact that this Agreement was drafted by the OPA's legal and other 
professional. advisors, the· Parties acknowledge and agree that any doubt or ambiguity in the 
meaning, application or enforceability of any term· or provision of this Agreement shall not be 
construed or interpreted against the OPA or in favour of Greenfield when interpreting such term 
or provision, by virtue of such fact. 

1.10 Severability of Clauses 

If, in any jurisdiction, any provision of this Agreement or its application to any Party or 
circumstance is restricted, prohibited or unenforceable, the provision shall, as to that jurisdiction, 
be ineffective only to the extent of the restriction, prohibition or unenforceability without 
invalidating the remaining provisions of this Agreement and without affecting its application to 
other Parties or circumstances. 

ARTICLE2 
COVENANTS 

2.1 Cessation of Construction 

(a) Greenfield shall forthwith cease construction of the Facility and any part thereof 
and shall cause all of its Contractors to cease any work at the Facility and to fully 
demobilize from the Site, other than any activities that may be reasonably 
necessary in the circumstances to bring such work to a conclusion. Greenfield 
shall also cause the Suppliers to cease manufacturing the Facility Equipment, 
except for the gas turbine, the HRSG, the transformers, and the pumps [and the 
other material and Equipment that has been contracted for and which will be 
useable at the Relocated· Facility and which is listed on Schedule 2.1(a)] 

t~ (collectively, the "Relocated Equipment"). Suppliers may continue to 
~ manufacture and supply the Relocated Equipment and Greenfield shaH continue 

cc:) to perform its payment and other obligations under the contracts relating to the 
manufacture and supply of the Relocated Equipment. Greenfield shall not permit 

____ (·J_. )· 1'--. .c__.c_c___c_c_-.e_"'an~y'"-"o~f"'th,.e"'E"'.a.,.c"'il""ity Equipment-to be . .delivered to the.Site .. Greenfield .shall arran@c __ _ 
.. for_s_u_itahle_storag.e_focthe_Relo.cate_d_E.qu_ipmenLas_c_ompleted .. and.all c_osts _for_ 
the completion ·o:fmanufacture and supply; transportation; insunnrce and storage 
of the Relocated Equipment shaH be dealt with in accordance with Section 2.2. 
[NTD: The OPA reserves comment on this paragraph until it has had an 
opportunity to review Schedule 2.1(a).J 

(b) Notwithstanding Section 2.l(a), Greenfield shall, or shall cause a Contractor to (i) 
maintain safety and security of the Site consistent with the standards to which 
safety and security of the Site was maintained prior to the Effective Date, (ii) 
fulfill all applicable obligations under the Occupational Health and Safety Act 
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(Ontario), and (iii) maintain insurance coverage in accordance with Section 2.10 
of the ARCES Contract, with the costs of maintaining such safety and security 
and the costs of such insurance to be included in the costs provided for in Section 
2.2(a). 

(c) Within thirty (30) days after the date that the Equity Sunk Costs have been paid, 
Greenfield shall apply for a review of Certificate of Approval-Air number 2023-
7HUMVW (a copy of which is attached as Exhibit B) pursuant to section 20.4(1) 
of the Environmental ProtectionAct (Ontario) and request that such approval be 
revoked without the issuance of a new Certificate of Approval-Air for the 
Facility, and, to the extent permitted, Greenfield shall request that consideration 
ofthe application be expedited. · 

(d) Greenfield shall not at any time (i) reapply for an environmental compliance 
approval for the Facility or for any other electricity generation facility at the Site, 
or (ii) recommence any construction activity in connection with the Facility at the 
Site. 

(e) During the Restricted Period, Greenfield shall not ;_ffigrant any security interests 
in the Facility, the Facility Equipment and the Site, and shall ~not intentionally 
grant any encumbrances to title to the Facility, the Facility Equipment aeel the Site 
:!fee aeel elear efalll!flel!mef!!Bees. Green:Helel shall netor the Site fNTD: this is 
intended to deal with construction and other liens that may be registered or 
claimed as a result of the ceasing of construction!: or .(ii) sell, transfer, dispose 
o:4 or otherwise enter into any agreement (directly or indirectly) relating to the 
ownership of the Facility, the Facility Equipment or the Site, without in the case 
of each of(i) and (ii), the OPA's prior written consent, acting reasonably. [NTD: 
Suhjeet. ta fuFtheF diseussian.J "Restricted Period" means the period 
corrimenCing on the Effective Date and ending on the earlier of: Cx) the date the 
Amended ARCES is entered into: and (ii) the date of expirv of this Agreement in 
accordance with Section 4.1(a). [NTD: Sales should be allowed after the new 
ARCES is signed since the FMV will be taken into account in determining 
the NRR. Any sale after the Restricted Period will be reflected in the 
calculation of Damages under Section 4.2]. 

Payment of Costs 

(a) The OPA shall be responsible for and shall reimburse Greenfield for: (i) all costs 
(including cancellation costs required by contracts) incurred by Greenfield or for 
which Greenfield is or may become liable in complying with the obligations of 
Greenfield set out in Section 2.1(a) and Section 2.l(b), and-{ii) all costs incurred 
by Greenfield in connection with the development and construction of the Facility 
prior to the Effective Date and becoming due on or after the Effective Date, and 
(iii) all costs in respect of legaL accounting and other professional services 
incurred by Greenfield in connection with the negotiation and entering into of this 
Agreement and the completion of the transactions contemplated hereunder. 
including the negotiation of the Amended ARCES as contemplated by Section by 
Section 2.5 and the determination of damages as provided in Section 4.2, which 
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have not been advanced, drawn, or committed by the Secured Lenders to be 
advanced or drawn, on any Credit Facility. 

Greenfield shall provide the OPA and the Independent Engineer with a detailed 
list of all costs incurred by Greenfield up to the Effective Date in connection with 
the design, development, permitting and construction of the Facility, including 
without limitation in respect of engineering, design, permitting, Jetter of credit 
interest and other development costs excluding any such costs which have been 
paid for or reimbursed by draws or advances from any Credit Facility and without 
duplication of those costs payable pursuant to Section 2.2(a) (the "Equity Sunk 
Costs"), along with such documentation as is reasonably required by the 
Independent Engineer to substantiate such Equity Sunk Costs and confirm that 
such costs have not been paid for or reimbursed by draws or advances from any 
Credit Facility. Attached hereto as Schedule 2.2(b) is Greenfield's submission of 
the Equity Sunk Costs as of the Effective Date, which shall be considered by the 
Independent Engineer for certification in accordance with Section 2.2( e). The 
OPA shall reimburse Greenfield for the Equity Sunk Costs in accordance with 
Section 2.2( e). 

The OP A shall indemnifY, defend and hold harmless each of Greenfield, 
Greenfield Holdco and North Green Limited and each of their respective 
directors, officers and employees (collectively, the "Greenfield Indemnified 
Parties") from and against any and all Losses of the Greenfield Indemnified 
Parties relating to, arising out of, or resulting from any claims by Contractors, 
Suppliers, Governmental Authorities and employees resulting from the cessation 
of construction of the Facility, except if and to the extent that such Losses are the 
result of the negligence or wilful misconduct of any Greenfield Indemnified Party. 

In the case of claims made with respect to which indemnification is sought 
pursuant to this Section 2.2( c), Greenfield shall give prompt written notice to the 
OPA of such claim including a description of such claim in reasonable detail, 
copies of all material written evidence of such claim and the actual or estimated 
amount of the ElamagesLosses that have been or will be sustained by the 
applicable Greenfield Indemnified Party, including reasonable supporting 
documentation therefor. The OPA shall assume the control of the defence, 
compromise or settlement of such claim. Upon the assumption of control of any 
claim by the OP A, the applicable Greenfield Indemnified Party shall co-operate 
fully, at OPA's request and cost, to make available to the OPA all pertinent 

-'----'--------mfOTID.anoii -.u!a 'Wifn'essesunueitl:ui-Greeiifre'ld-Indemiiffied·PaftY'sccontrol;'ririrke--· 
·such assignments and take such other .steps as in the.opinioh .of colinse1 fof'the 
OPA are reasonably necessary to enable the OPA to conduct such defence. 
Greenfield shall not and shall not permit any Greenfield Indemnified Party to 
compromise or settle any claim with respect to which indemnification is sought 
pursuant to this Section 2.2(c), without the OPA's prior written consent. acting 
reasonably. 

(d) 

LEGAL_l:22077989.10 
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Greenfield to provide an e-mail summary of how it arrived at this number.] 
in the form attached as Exhibit A (the "Costs Security"). If the OPA fails to pay 
any amount certified by the Independent Engineer as being properly owing under 
this Agreement as set out in Section 2.2(e) or fuils to comply with its indemnity 
obligations under Section 2.2( c), Greenfield shall have the right to draw such 
unpaid amount from the Costs Security, provided that Greenfield provides the 
OPA with ten (10) Business Days' prior notice of its intent to draw on the Costs 
Security and at the end of such notice period, such unpaid amount remains 
outstanding or such indemnity obligations under Section 2,2( c) have not been 
complied with. 

(e) Greenfield shall submit detailed invoices for the costs referred to in Section 2.2(a) 
and in connection with Equity Sunk Costs payable by the OPA to Greenfield to 
the Independent Engineer with a copy to the OPA. The Independent Engineer 
shall be instructed by the Parties to complete its review of such invoices and 
supporting documentation in an expeditious manner. The Independent Engineer 
shall, within ten (1 0) Business Days after receipt of such detailed invoices and 
any reasonably required supporting documentation, issue a certificate certifying 
the amounts set out in such invoices which the Independent Engineer does not 
dispute are payable. The OPA shall, within five (5) Business Days after receipt of 
such certificate from the Independent Engineer, pay Greenfield the amount 
certified by the Independent Engineer. Greenfield shall have the opportunity to 
make submissions to the Independent Engineer (with a copy to the OPA) 
regarding the amounts set out in such invoices disputed by the Independent 
Engineer and not certified and the Independent Engineer shall consider such 
submissions and if it agrees with such submissions, shall certify such amounts 
payable and if it does not agree with such submissions, shall provide its reasons to 
Greenfield and the OPA. 

(f) Notwithstanding ariy provision in this Agreement to the contrary, to the extent the 
OPA is liable to Greenfield for any costs charged by a Person who does not deal 
at Arm's Length with Greenfield, such· cost shall be deemed to exclude the 
amount that is in excess of the costs that would reasonably have been charged by 
a Person acting at Arm's Length with Greenfield providing substantially the same 
material or services in respect of such costs to Greenfield. 

(g) The costs of the Independent Engineer shall be borne by the OPA. 

2.3 ARCES Contract 

By entering into this Agreement, neither Greenfield nor the OPA waives any provision of the 
ARCES Contract, provided that the obligations of Greenfield and the OPA under the ARCES 
Contract shall be suspended during the term of this Agreement, except as otherwise set out 
herein. For greater certainty, the OPA and Greenfield agree that the ARCES Contract continues 
to be in full force and effect. 
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2.4 Credit Facilities 

(a) 

(b) 

Greenfield agrees to promptly seek any required consent of any Secured _Lenders 
to the entering into of this Agreement by the OPA and Greenfield. · 

The OPA shall pay to the S,ecured Lenders all accrued and unpaid interest and any 
make whole payments or breakage fees which Greenfield is obliged to pay to the 
Secured Lenders pursuant to the Credit Facilities, together with the outstanding 
principal amount of the debt facilities funded under the Credit Facilities and shall 
replace or provide cash collateral for all outstanding letters of credit issued by the 
Secured Lenders on behalf of Greenfield in connection with the Facility, in 
exchange for full and final releases from the Secured Lenders: (i) of all 
obligations of Greenfield and Greenfield Holdco under the Credit Facilities and 
the Secured Lender's Security Agreements held by such Secured Lenders and the 
release by such Secured Lenders of all claims and equity or other interests of such 
Secured Lenders in or to Greenfield or Greenfield Holdco, including all security 
held by such Secured Lenders on and against the Site, the Facility and all other 
property and assets of Greenfield and Greenfield Holdco; and (ii) of all claims 
against the OP A and the Government of Ontario in connection with or arising 
from the Secured Lender's Security Agreements, the ARCES Contract and the 
Facility. 

2.5 Good Faith Negotiations 

In furtherance of the commitment of the Government of Ontario to relocate the Facility, 
Greenfield and the OPA agree to work together in good faith to determine a suitable site for a 
new nominal 300 MW natural gas fuelled combined cycle generating facility (the "Relocated 
Facility") and for the future expansion of the Relocated Facility as contemplated below and the 
OPA shall in good faith cooperate with and assist Greenfield in obtaining all licenses, permits, 
certificates, registrations, authorizations, consents or approvals issued by Governmental 
Authorities and required for the development, construction and operation of th~ Relocated 
Facility, including by advising such Governmental Authorities of the OPA's support for the 
Relocated Facility, but subject to the OPA's limitations on corporate power and authority fNTD: 
Please clarify what these may be?!. In addition, Greenfield and the OPA agree to work 
together in good faith to negotiate an amendment to the ARCES Contract so that it relates to and 
applies to the Relocated Facility (the "Amended ARCES"). The Amended ARCES shall 
provide for (i) such amendments to the ARCES as are required to reflect the fact that the 

~ Relocated Facility is at a different location, (ii) the agreement of the OPA and Greenfield to 

-rJ ~~~~~!:t~~~;:~!~~:;:~~~~;:~~!!;~~~~~~~~~~:~~~i:~~!!~n:~~!:~~7t!ni:~e:·-- ------=~ 
further nominal 300 MW facility governed by a supply agreement with the OPA on terms 
substantially similar to the Amended ARCES, depending on the ability of the system to 
accommodate such incremental or further nominal 300 MW, IESO requirements and that there 
are no significant technical or <;ommercial impediments that cannot be reasonably satisfied, (iii) a 
level of completion and performance security for the Amended ARCES, including for the 
incremental or additional 300 MW that is fninety percent (90%)j- less than that set out in the 
ARCES Contract, and (iv) an adjustment to the "Net Revenue Requirement" to take into account 
any amounts paid by the OPA in connection with the Facility which creates or results in a 
savings or reduced cost for the Relocated Facility. as well as any increased costs to be incurred 

1EGAL_l:22Q779B9.10 



- 10-

because an alternate site than the Site will be used. (due to such alternate site being a further 
distance from the offices of Greenfield and due to other factors relating to the alternate site. such 
as. reduced performance of the Relocated Equipment, costlier consumables, services. equipment 
or material. such as insurance. costs of delivery of goods or equipment, increased costs in respect 
of environmental compliance. compliance with federal, provincial and municipal requirements, 
higher costs to procure financing and higher costs for interconnection). 

2.6 Power and Authority 

3.1 

(a) The OPA represents and warrants in favour of Greenfield that it has the corporate 
power and capacity to enter into this Agreement and to perform its obligations 
hereunder and this Agreement has been duly authorized by all required board 
approvals on the part of the OP A. This Agreement has been duly executed and 
delivered by the OPA and is a legal, valid and binding obligation of the OPA, 
enforceable against the OP A in accordance with its terms. The execution and 
delivery of this Agreement by the OPA and the performance by the OPA of its 
obligations hereunder will not result in the violation of or constitute a default 
under applicable law or any judgment, decree, order or award of any 
Governmental Authority having jurisdiction over the OPA. The OPA has received 
or obtained all directives, consents (other than those contemplated to be obtaine.d 
hereunder after the Effective Date) and other authorizations required to be 
received or obtained as a condition to the entering into of this Agreement by the 
OPA and the performance of its obligations hereunder. 

(b) Greenfield represents and warrants in favour ofthe OPA that it has the corporate 
power and capacity to enter into this Agreement and to perform its obligations 
hereunder and this Agreement has been duly authorized by all required board and 
shareholder approvals on the part of Greenfield. This Agreement has been duly 
executed iirid delivered b)' Greenfield and is ii legal, valid arid binding obligation 
of Greenfield, enforceable against Greenfield in accordance with .its terms. The 
execution and delivery of this Agreement by Greenfield and the performance by 
Greenfield of its obligations hereunder will not result in the violation of or 
constitute a default under applicable law or any judgment, decree, order or award 
of any Governmental Authority having jurisdiction over Greenfield. Greenfield 
has received or obtained all consents (other than those contemplated to be 
obtained hereunder after the Effective Date) and other authorizations required to 
be received or obtained as' a condition to the entering into of this Agreement by 
Greenfield and the performance of its obligations hereunder. 

ARTICLE3 
CONFIDENTIALITY, FIPPA AND PRIVILEGED COMMUNICATIONS 

Confidential Information 

From the Effective Date to and following the expiry of the term, the Receiving Party shall keep 
confidential and secure and not disclose Confidential Information, except as follows: 

(a) The Receiving Party may disclose Confidential Information to its Representatives 
for the purpose of assisting the Receiving Party in complying with its obligations 
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under this Agreement. On each copy made by the Receiving Party, the Receiving 
Party must reproduce· ail notices which appear on the original. The Receiving 
Party. shall inform its Representatives of the confidentiality of Confidential 
Information and shall be responsible for any breach of this Article 3 by any of its 
Representatives. 

(b) If the Receiving Party or any of its Representatives are requested or required (by 
oral question, interrogatories, requests for information or documents, court order, 
civil investigative demand, or similar process) to disclose any Confidential 
Information in connection with litigation or any regulatory proceeding or 
investigation, or pursuant to any applicable law,. order, regulation or ruling, the 
Receiving Party shall promptly notify the Disclosing Party. Unless the Disclosing 
Party obtains a protective order, the Receiving Party and its Representatives may 
disclose such portion of the Confidential Information to the Party seeking 
disclosure as is required by law or regulation in accordance with Section 3 .2. 

(c) Where Greenfield is the Receiving Party, Greenfield may disclose Confidential 
Information to any Secured Lender or prospective lender or investor and its 
advisors, to the extent necessary, for securing financing for the Relocated Facility, 
provided that any such prospective lender or investor has been informed of the 
Supplier's confidentiality obligations hereunder and such prospective lender or 
investor has covenanted in favour of the OPA to hold such Confidential 
Information confidential and entered into a Confidentiality Undertaking in 
substantially the form set out in Exhibit W to the ARCES Contract or in a similar 
form prepared by Greenfield and approved by the OPA. 

3.2 Notice Preceding Compelled Disclosure 

If the Receiving Party or any of its Representatives are requested or required to disclose any 
Confidential Information, the Receiving Party shall promptly notify the Disclosing Party of such 
request or requirement so that the Disclosing Party may seek an appropriate protective order or 
waive compliance with this Agreement. If, in the absence of a protective order or the receipt of a 
waiver hereunder, the Receiving Party or its Representatives are compelled to disclose the 

~ Confidential 1nformation, the Receiving Party and its Representatives may disclose only such of 
~ the Confidential Information to the Party compelling disclosure as is required by law only to 

such Person or Persons to which the Receiving Party is legally compelled to disclose and, in 
(1j connection with such compelled disclosure, the Receiving Party and" its Representatives shall 
~ provide notiCe to each such recipient (in co-operation with legal counsel for the Disclosing Party) -f.=--) ilia_t.cc_s_u_cn_-_-_-ecr_ nfie-enfiaJ_--r_-_n_ '-f<-erm_-afie_n---is--eo_'-_n_ fi_a_-_ en-fial=an_ -a-_ siioje-_et--ct_e.=non-e_i_se_-_I_efs-ure--_ en=_ terms=an_·-_a_ 

· -_- ···• · ·conditions equal to tho_se ~c()utained -in· this Agreement· ancl; if·pussible;-shall obtain elich 
recipient's written agreement to receive and use such Confidential Information subject to those 
terms and conditions. 

3.3 Return oflnformation 

Upon written request by the Disclosing Party, Confidential Information provided by the 
Disclosing Party in printed paper format or electronic format will be returned to the Disclosing 
Party and Confidential Information ·transmitted by the Disclosing Party in electronic format will 
be deleted from the emails and directories of the Receiving Party's and its Representatives' 
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computers; provided, however, any Confidential Information (i) found in drafts, notes, studies 
and other documents prepared by or for the Receiving Party or its Representatives, or (ii) found 
in electronic format as part of the Receiving Party's off-site or on-site data storage/archival 
process system, will be held by the Receiving Party and kept subject to the terms of this 
Agreement or destroyed at the Receiving Party's option. Notwithstanding the foregoing, a 
Receiving Party shall be entitled to make at its own expense and retain one copy of any 
Confidential Information materials it receives for the limited purpose of discharging any 
obligation it may have under laws and regulations, and shall keep such retained copy subject to 
the terms of this Article 3. 

3.4 FIPP A Records and Compliance 

The Parties acknowledge and agree that the OPA is subject to the Freedom of Information and 
Protection of Privacy Act (Ontario) ("FIPPA") and that PIPPA applies to and governs all 
Confidential Information in the custody or control of the OPA ("FIPP A Records") and may, 

· subject to PIPPA, require the disclosure of such PIPPA Records to third parties. Greenfield 
agrees to provide a copy of any PIPPA Records that it previously provided to the OPA ·if 
Greenfield continues to possess such PIPPA Records in a deliverable form at the time of the 
OPA' s request. If Greenfield does possess such PIPPA Records in a deliverable form, it shall 
provide the same within a reasonable time after being directed to do so by the OP A. The 
provisions of this section shall survive any termination or expiry of this Agreement and shall 
prevail over any inconsistent provisions in this Agreement. 

3.5 Privileged Communications 

(a) The Parties agree that all discussions, communications and correspondence 
between the Parties or their Representatives from and after the date of this 
Agreement, whether oral or written, and whether Confidential Information or not, 
in· connection with the termination of the ARCES Contract or otherwise relating 
to any differences between the Parties respecting the ARCES Contract or relating 
to other projects or potential opportunities being discussed between the Parties are 
without prejudice and privileged. 

(b) Notwithstanding Section 3.5(a), nothing in this Agreement shall prevent 
Greenfield and the OPA from communicating with one another on a with 
prejudice basis at any point in time by desiguating its communication, whether 

· oral or written, as a "with prejudice" communication, provided that such "with 
prejudice" communication does not include or refer, either directly or indirectly, 
to any without prejudice and privileged discussions, communications and 
correspondence. 

ARTICLE4 
TERM AND EXPIRY 

4.1 Term and Expiry 

(a) The term of this Agreement shall be effective from the Effective Date for a period 
of 60 days and shall automatically expire at the end of such 60 day period, 
provided that the term may be extended once by an additional period of 60 days 
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by either. the OPA or Greenfield providing the other Party with written notice no 
less than five' (5) Business Days prior to the expiry of the original term and may 
be further eXtended for an agreed upon period of time with the mutual agreement 
in writing ofthe OPAand Greenfield.· 

(b) Upon expiry of the term ofthis Agreement, following any extension exercised in 
accordance with Section 4.l(a): 

(i) the ARCES Contract shall be terminated and the amount owed by the 
OPA to Greenfield in addition to those amounts payable pursuant to 
Section 2.2 shall be determined in accordance with Section 4.2(a); 

(ii) Greenfield shall return to the OPA any remaining portion of the Costs 
Security which tjle Independent Engineer, acting reasonably, determines 
will not be required to cover any further obligations of Greenfield for costs 
or other liabilities in respect of the cessation of construction of the Facility 
as contemplated by Section 2.2, or for which the OPA may be liable to 
indemnify any of the Greenfield Indemnified Parties under Section 2.2( c); 
and 

(iii) subject to Section 7 .I 0, no Party shall have any further obligations 
hereunder. 

4.2 Damages 

(a) If the ARCES Contract is terminated in accordance with Section 4.l(b)(i) or 
Section 7.l(a) of this Agreement, Greenfield's damages shall be determined in 
accordance with the procedure set out in Schedule 4.2, as the net present value of 
the net revenues, [diseauuteEI at aassuming no discount rate ta he agFeed HflBB], 
from the Facility that are forecast to be earned by Greenfield during the "Term" 
(as defined in the ARCES Contract), taking into account any actions that 
Greenfield should reasonably be expected to take to mitigate the effect of the 
termination of the ARCES Contract, (acknowledging the fact that as provided in 
this Agreement, Greenfield will not complete construction of or operate the 

~ Facility). For greater certainty, the net revenues from the Facility shall be 
~ calculated by deducting the costs that would have been incurred by Greenfield in ro connection with the development, construction, financing, operation and 

rl·~.c_'--"'---'--'-'-=-c--=··~,:~::::~c:n~!r-~~~r~~:~=e:::a~~;:~:~a~;;~:~l~~"E~:;~:::o~:~~i~
0

e=--'----"....C:Cccc.._ 
· · ---· has-been-sold;-the-quantification···of-Greenfield 's-damages under ·this Section 

4.i(a) sililf take into accollll.t the actliaTproceecls ofany such sa1e, for which and 
to the extent the OPA has reimbursed Greenfield for such Facility Equipment or 
the Site. Where any Facility Equipment or the Site has not been sold, the 
quantification of Greenfield's damages under this Section 4.2(a) shall take into 
account the fair market value or salvage value of the Facility Equipment or the 
Site, at the time such damages are being determined, for which and to the extent 
the OPA has reimbursed Greenfield for such Facility Equipment and the Site. 
[NTD: Greenfield will agree to not include a terminal value for the Facility at 
the end of the Term or revenues relating to periods after the end of the Term, 
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provided no discount rate is applied to the NPV calculation. Given current 
rates. there are arguments that the rate should be nominal in any event! 

(b) Upon the OPA's payment of damages pursuant to Section 4.2(a), Greenfield shall 
provide a full and fmal release of all claims against the OPA and the Government 
of Ontario in connection with or arising from this Agreement, the ARCES 
Contract and the Facility. 

ARTICLES 
NOTICES 

5.1 Notices 

(a) All notices pertaining to this Agreement shall be in writing and shall be addressed 
as follows: 

Ifto Greenfield: 

and to: 

If to the OPA: 

Greenfield South Power Corporation 
2275 Lake Shore Blvd. West 
Suite 401 
Toronto, Ontario M8V 3Y3 

Attention: 
Facsimile: 

Greg Vogt, President 
(416) 234-8336 

McMillan LLP 
Brookfield Place 
181 Bay Street, Suite 4400 
Toronto, Ontario M5J 2T3 

Attention: 
Facsimile: 

CarlDeVuono 
(416) 304-3755 

Ontario Power Authority 
120 Adelaide Street West 
Suite 1600 
Toronto, Ontario 
M5H lTl 

Attention: 
Facsimile: 

Michael Lyle, General Counsel 
(416) 969-6071 

Either Party may, by written notice to the other Parties, change the address to 
which notices are to be sent. 

(b) Notices shall be delivered or transmitted by facsimile, by hand, or by courier, and 
shall be considered to have been received by the other Party on the date bf 
delivery if delivered prior to 5:00 p.m. (Toronto time) on a Business Day and 
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otherwise on the next following Business Day, provided that any notice given 
pursuant to Section 2.2( d) shall be sent by facsimile and by courier. 

ARTICLE6 
DISPUTE RESOLUTION 

6.1 Informal Dispute Resolution 

If any Party considers that a dispute has arisen under or in connection with this Agreement that 
the Parties cannot resolve, then such Party may deliver a notice to the affected Party or Parties 
describing the nature and the particulars of such dispute. Within ten (1 0) Business Days 
following delivery of such notice to the affected Party or Parties, a senior executive (Senior 
Vice-President or higher) from each affected Party shall meet, either in person or by telephone 
(the "Senior Conference"), to attempt to resolve the dispute. Each senior executive shall be 
prepared to propose a solution to the dispute. If; following the Senior Conference, the dispute is 
not resolved, the dispute shall be settled by arbitration pursuant to Section 6.2. 

6.2 Arbitration 

Any matter in issue between the Parties as to their rights under this Agreement shall be decided 
by arbitration pursuant to this Section 6.2, provided, however, that the Parties have first 
completed a Senior Conference pursuant to Section 6.1. Any dispute to be decided in 
accordance with this Section 6.2 will be decided· by a single arbitrator appointed by the Parties 
or, if such Parties fail to appoint an arbitrator within fifteen (15) days following the reference of 
the dispute to arbitration, upon the application of any of the Parties, the arbitrator shall be 
appointed by a Judge ofthe Superior Court of Justice (Ontario) sitting in the Judicial District of 
Toronto Region. The arbitrator shall not have any current or past business or fmancial 
relationships with any Party (except prior arbitration). The arbitrator shall provide each of the 
Parties an opportunity to be heard and shall conduct the arbitration hearing in accordance with 
the provisions of the Arbitration Act, 1991 (Ontario). Unless otherwise agreed by the Parties, the 
arbitrator shall render a decision within ninety (90) days after the end of the arbitration hearing 
and shall notify the Parties in writing of such decision and the reasons therefor. The arbitrator 
shall be authorized only to interpret and apply the provisions ofthis Agreement and shall have no 
power to modify or change this Agreement in any manner. The decision of the arbitrator shall be 

~ conclusive, final and binding upon the Parties. The decision of the arbitrator may be appealed · 
~ solely on the grounds that the conduct of the arbitrator, or the decision itself; violated the 
(ij provisions ofthe Arbitration Act, 1991 (Ontario) or solely on a question of law as provided for in 
H the Arbitration Act, _1991 (Ontario). The Arbitration Act, 19~1. (Ontario) shall govern the 

-r.).·- --l•re.·e.-e·.dure-. sc-to=ap···.·.p·IJ--1.-.n.·.=-t. h~. --.enf<.ore.e.me-nt-=-o. J'. c:an .. -. y.c. ·a·w·. a.rd.-.-.·. rna· .. d= ...... I-f-.-~. t=. -1s=-n·e· ·.Ges.·sary.--'-t. o=en.-fore.-e=-s .. uG. h=-------------· --
- --- - - award; all costs of-enforcement-shall be'payable-and-paid-by-the Partycagainstwhom-such -award ···-· · - --
. . . . is enforced. Unless oiherwisep~~vided in the arbitral award to the cofitr<lti, each Party shall 

bear (and be solely responsible for) its own costs incurred during the arbitration process, and 
each Party shall bear (and be solely responsible for) its equal share of the costs of the arbitrator. 
Each Party shall be otherwise responsible for its own costs incurred during the arbitration 
process. 
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ARTICLE7 
MISCELLANEOUS 

(a) If the OPA fails to perform any material covenant or obligation set forth in this 
Agreement and such failure is not remedied within ten (1 0) Business Days after 
written notice of such failure from Greenfield, the ARCES Contract shall be 
terminated and the amount owed by the OPA to Greenfield shall be determined in 
accordance with Section 4.2(a). 

(b) If Greenfield fails to perform any covenant or obligation set forth in Section 
2.l(a), Section 2.l(c), Section 2.l(d) or Section 2.4(c) of this Agreement and such 
failure is not remedied within ten (1 0) Business Days after written notice of such 
failure from the OPA, such failure shall constitute a "Supplier Event of Default" 
under the ARCES Contract and shall entitle the OPA to exercise any remedies 
thereunder in connection with such default. 

7.2 Injunctive and Other Relief 

Each of Greenfield and the OPA acknowledge that a breach of this Agreement by the other 
Party, including, without limitation, Section 2.1, 2.2, 2.4, and Article 3 shall cause irreparable 
harm to the non breaching Party, and that the injury to non breaching Party shall be difficult to 
calculate and inadequately compensable in damages. The breaching Party agrees that the non 
breaching Party is entitled to obtain injunctive relief (without proving any damage sustained by 
it) or any other remedy against any actual or potential breach of the provisions of this Agreement 
by the breaching Party. 

7.3 Record Retention; Audit Rights 

Greenfield shall keep complete and accurate records and all other data required for the purpose 
of proper administration of this Agreement. All such records shall be maintained as required by 
laws and regulations but for no less than seven (7) years after the Effective Date. [NTD: 
Beeause the f.RCES CentFaet was signed nearly se·,en years age, th.e OP,\ is eeneernecl 
that retaining reeercls for seven years frem reeercl ereatien may net he eneugh time.j 
Greenfield, on a confidential basis as provided for in Article 3 of this Agreement, shall provide 
reasonable access to the relevant and appropriate financial and operating records and data kept 
by it relating to this Agreement reasonably required for the OP A to (i) comply with its 
obligations to Govermnental Authorities, (ii) verify or audit billings or to verify or audit 
information provided in accordance with this Agreement, !llld (iii) to determine any amounts 
owing or payable pursuant to Sections 2.2(a), 2.2(b), 2.2(c) and 2.4(b). The OPA may use its 
own employees for purposes of any such review of records provided that those employees are 
bound by the confidentiality requirements provided for in Article 3. Alternatively, the OPA may 
at its own expense appoint an auditor to conduct its review. 

7.4 Inspection of Site 

(a) The OPA and its authorized. agents and Representatives shall, at all times upon 
two (2) Business Days' prior notice, at any time after execution of this Agreement 
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and during the term of this Agreement, have. access to the Site and every part 
thereof during regular business hours and Greenfield shall, and shall cause all 
personnel at the Site within the control of Greenfield to furnish the OPA with all 
reasonable assistance in inspecting the Site for the purpose of ascertaining 
compliance with this Agreement; provided that such' access and assistance shall 
be carried out in accordance with and subject to the reasonable safety and security 
requirements of Greenfield. 

(b) The inspection of the Site by or on behalf of the OPA shall not relieve Greenfield 
of any of its obligations to comply with the terms of this Agreement. In no event 
will any inspection by the OPA hereunder be a representation that there has been 
or will be compliance with this Agreement and Jaws and regulations. 

7.5 Inspection Not Waiver 

Failure by OPA to inspect the Site or any part thereof under Section 7.4, or to exercise its audit 
rights under Section 7.3, shall not constitute a waiver of any ofthe rights ofthe OPA hereunder. 
An inspection or audit not followed by a notice of a default by Greenfield shall not constitute or 
be deemed to constitute a waiver of any such default, nor shall it constitute or be deemed to 
constitute an acknowledgement that there has been or will be compliance by Greenfield with this 
Agreement. 

7.6 No Publicity 

No Party shall make any public statement or announcement regarding the existence or contents 
of this Agreement without the prior written consent of the other Party. Notwithstanding the 
foregoing and Article 3, following execution of this Agreement, the OPA and its Representatives 
shall be permitted to make a public announcement, which is provided to Greenfield in advance, 
that an agreement has been entered into between the OPA and Greenfield which provides for (i) 
the permanent cessation of work on the Facility, (ii) the revocation of the permit set out in 
Section 2.1 (c) in the circumstances described therein, and (iii) further negotiations between the 
OPA and Greenfield to determine the relocation of the Facility, failing which, the damages 
payable to Greenfield will be determined through a process set out in the Agreement. [NTD: 
This clause remains subject to further revision as the OPA has not yet finalized this 
language.] 

7.7 Business Relationship 

~ . Each Party shall be solely-liable for.the _llilyment of all wages, taxes, and other costs related to the __ _ --c:y -__ employmenLby_ suclLParty .ofPersons who __ perform_this_Agreement, including _alL federal, __ 
• - provirtcia:l, and --J6c:·a:l-mcoine; social ·insurance, ·health,- ·payroll ·ana-employment taxes and· 

statutorily-mandated workers' compensation coverage. None of the Persons employed by any of 
the Parties shall be considered employees of any other Party for any purpose. Nothing in this 
Agreement shall create or be deemed to create a relationship of partners, joint venturers, 
fiduciary, principal and agent or any other relationship between the Parties. 
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7.8 Binding Agreement 

Except as otherwise set out in this Agreement, this Agreement shall not confer upon any other 
Person, except the Parties and their respective successors and permitted assigns, any rights, 
interests, obligations or remedies under this Agreement. This Agreement and all of the 
provisions of this Agreement shall be binding upon and shall enure to the benefit of the Parties 
and their respective successors and permitted assigns. 

7.9 Assignment 

(a) Neither this Agreement nor any of the rights, interests or obligations under this 
Agreement may be assigned by Greenfield, without the prior written consent of 
the OPA, which consent shall not be unreasonably withheld; provided that 
Greenfield may without the consent of the OP A assign this Agreement and all 
benefits and obligations hereunder to the Affiliate which will develop, construct, 
own and operate the Relocated Facility as contemplated by Section 2.5, provided 
that the assignee agrees in writing in a form satisfactory to the OPA, acting 
reasonably, to assume and be bound by the terms and conditions of this 
Agreement. 

(b) Neither this Agreement nor any of the rights, interests or obligations under this 
Agreement may be assigned by the OP A, without the prior written consent of 
Greenfield, which consent shall not be unreasonably withheld; provided that the 
OPA shall have the right to assign this Agreement and all benefits and obligations 
hereunder without the consent of Greenfield to the Government of Ontario or any 
corporation owned or Controlled by the Government of Ontario with a credit 
rating that is equal to or better than the OPA' s credit rating, and which assumes 
air of the obligations and liabilities of the Ontario Power Authority under this 
Agreement arid agrees to be novated into this Agreement in the place and stead of 
the OP A, provided that the assignee agrees in writing to assume and be bound by 
the terms and conditions of this Agreement, whereupon, the OPA shall be relieved 
of all obligations and liability arising pursuant to this Agreement. 

7.10 Survival 

The provisions of Section 2.1, Section 2.2, Article 3, Section 4.l(b ), Section 4.2, Article 6, and 
Section 7.3, shall survive the expiration of the term. 

7.11 Counterparts 

This Agreement may be executed in two or more counterparts, and all such counterparts shall 
together constitute one and the same Agreement. It shall not be necessary in making proof of the 
contents of this Agreement to produce or account for more than one such counterpart. Any Party 
may deliver an executed copy of this Agreement by facsimile or electronic mail but such Party 
shall, within ten (10) Business Days of such delivery by facsimile or electronic mail, promptly 
deliver to the other Party an originally executed copy of this Agreement. 
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7.12 Time of Essence 

Time is of the essence in the performance of the Parties' respective obligations under this 
Agreement. 

7.13 No Third-Party Beneficiaries 

This Agreement is for the sole benefit of the parties hereto and their respective successors and 
permitted assigns and nothing herein, express or implied, is intended to or shall confer upon any 
other person any legal or equitable right, benefit or remedy of any nature whatsoever, under or 
by reason of this Agreement. 

7.14 Further Assurances 

Each of the Parties shall, from time to time on writtc;:n request of the other Party, do all such 
further acts and execute and deliver or cause to be done, executed or delivered all such further 
acts, deeds, documents, assurances and things as may be required, acting reasonably, in order to 
fully perform and to more effectively implement and carry out the terms of this Agreement. 

IN WITNESS WHEREOF, and intending to be legally bound, the Parties have executed this 
Agreement by the undersigned duly authorized representatives as of the date first stated above. 

GREENFlELDSOUTHPOWER 
CORPORATION 

B 
y: 
--~--------------------
Name: GregoryM. Vogt 

Title: President 

I have authority to bind the corporation 
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ONTARIO POWER AUTHORITY 

By: 

Name: Colin Andersen 

Title: Chief Executive Officer 

I have authority to bind the corporation. 



EXHIBIT A 
FORM OF IRREVOCABLE STANDBY LETTER OF CREDIT 

DATE OF ISSUE: 

APPLICANT: 

BENEFICIARY: 

AMOUNT: 

EXPIRY DATE: 

EXPIRY PLACE: 

CREDIT 
RATING: 

TYPE: 

NUMBER: 

• 
Ontario Power Authority 

Greenfield South Power Corporation 

• 
• 
Counters of the issuing fmancial institution in Toronto, Ontario 

[Insert credit rating only if the issuer is not a financial institution listed in 
either Schedule I or II of the Bank Act] 

Irrevocable Standby Letter of Credit 

We hereby authorize you to draw on [insert name of financial institution and financial 
institution's address in Toronto, Ontario] in respect of irrevocable standby letter of credit No. 
-=--:-:----: (the "Credit"), for the account of the Applicant up to an aggregate amount of $• ( • 
Canadian dollars) available by your draft at sight, accompanied by: 

1. A certificate signed by an officer of the Beneficiary stating that: 

"The Ontario Power Authority is in breach of its obligation set out in Section 2.2 
of the Facility Relocation and Settlement Agreement between the Beneficiary and 
the Applicant, and therefore the Beneficiary is entitled to draw upon the Credit in 
the aniourit ofthe draft attached hereto."; and .. . . . . 

2. A certified true copy of a letter sent by the Beneficiary to the Applicant, by 
facsimile to 416-969-6071 and by courier to the attention of Michael Lyle, 
General Counsel, 120 Adelaide Street West, Suite 1600, Toronto ON MSH 1 Tl, 
notifying the Applicant that the Beneficiary intends to draw on this Credit, 
together with a copy of the facsimile confirmation and courier receipt evidencing 
that the letter was received by the Beneficiary no less than [ten (10)] business 
days prior to the date of the draw. 

Drafts drawn hereunder must bear the clause "Drawn under irrevocable Standby Letter of Credit 
No. [insert number] issued by [the financial institution] dated [insert date]". 

Partial drawings are permitted. 

This Credit is issued in connection with the Facility Relocation and Settlement Agreement dated 
as of the • day ofNovember, 2011 between the Beneficiary and the Applicant. 
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We agree with you that all drafts drawn under, and in compliance with the terms of this Credit 
will be duly honoured, if presented at the counters of [insert the fimmcial institution and . 
financial institution's address, which must be located in Toronto, Ontario] at or before 5:00 
pm (EST) on [insert the expiry date]. 

This irrevocable standby letter of credit is subject to the International Standby Practices ISP 98, 
International Chamber of Commerce publication No. 590 and, as to matters not addressed by the 
ISP 98, shall be governed by the laws of the Province of Ontario and applicable Canadian federal 
law, and the parties hereby irrevocably agree to attorn to the non-exclusive jurisdiction of the 
courts of the Province of Ontario. 

-END-

[Insert name of Financial Institution] 

By: --------------------
Authorized Signatory 
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COPY OF CERTIFICATE OF APPROVAL-AIR NUMBER 2023-7HUMVW 
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SCHEDULE 4.2- TERMINATION COMPENSATION 

(a) In order to determine the amount of compensation payable pursuant to Section 
4.2(a) (the "Termination Compensation"), Greenfield shall deliver to the OPA a 
notice setting out the amount claimed as compensation and details of the 
computation thereof(the "Compensation Notice"). The OPA shall be entitled, by 
notice given within thirty (30) days after the date of receipt of the Compensation 
Notice, to require Greenfield to provide such further supporting particulars as the 
OPA considers necessary, acting reasonably. 

(b) If the OPA does not dispute the Termination Compensation, the OPA shall pay to 
Greenfield the Termination Compensation-within sixty (60) days after the date of 
receipt of the Compensation Notice. If the Termination Compensation is 
disputed, the OPA shall pay to Greenfield the amount of 
eelllfleHsatieaTennination Compensation as determined in accordance with 
paragraph (d) not later than sixty (60) days after the date on which the dispute 
with respect to the amount of eempeHsatieaTermination Compensation is 
resolved. 

(c) 

(d) 

If the OPA wishes to dispute the Termination Compensation, the OPA shall give 
to Greenfield a notice (the "OPA Compensation Notice") setting out an amount 
that the OPA proposes as the eelllfleHsatieaTermination Compensation payable 
pursuant to .Section 4.2(a), together with details of the computation. If Greenfield 
does not give notice (the "Greenfield Non-acceptance Notice") to the OPA 
stating that it does not accept the amount proposed in the OP A Compensation 
Notice within thirty (30) days after the date of receipt of the OPA Compensation 
Notice, Greenfield shall be deemed to · have accepted the amount of 
eelllfleHsatieaTermination Compensation so proposed. If a Greenfield Non
acceptance Notice is given, the OPA and Greenfield shall attempt to determine 
the Termination Compensation through negotiation. If the OP A and Greenfield 

. do not agree in writing upon the Terinination Compensation within sixty (60) 
days after the date of receipt of the Greenfield Non-acceptance Notice, the 
Termination Compensation shall be determined in accordance with the procedure 
set forth in paragraph (d) and Sections 6.1 and 6.2 shall not apply to such 
determination. 

Dispute Resolution 

-"---=---, 6)-=-rf-the-ilegO-tiat-ionccdescri-bed-'in:.paragfaph-Ec);-above;=iloes=not"restilt-'iif-an-----
a:gt:e:-ement in writing olCtife amount· of th·e- Te.!Tifinatio:n-compensation, 
either the OPA or Greenfield may, after the date of the expiry of a period 
of sixty (60) days after the date of receipt of the Greenfield Non
acceptance Notice, by notice to the other require the dispute to be resolved 
by arbitration as set out below. The OP A and Greenfield shall, within 
thirty (30) days after the date of receipt of such notice of arbitration, 
jointly appoint a valuator to determine the Termination Compensation. 
The valuator so appointed shall be a duly qualified business valuator, 
independent of each of the OPA and Greenfield. where the individual 
responsible for the valuation has not Jess than ten (I 0) years' experience in 
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the field of business valuation. If the OP A and Greenfield are unable to 
agree upon a valuator within such period, the OPA and Greenfield shall 
jointly make application (provided that if a party does not participate in 
such application, the other ·party may make application alone) under the 
Arbitration Act, 1991 (Ontario) to a judge of the Superior Court of Justice 
to appoint a valuator, and the provisions of the Arbitration Act, 1991 
(Ontario) shall govern such appointment. The valuator shall determine the 
Termination Compensation within sixty (60) Business Days after the date 
of his or her appointment. Peaeliaga eleeisiea a:y #l.e valaater, the OPA 
aael Greeafielel shall shaFe eEjaall:y, aael13e resJ!leasiale fer #l.eiF resj3eetive 
shaFes et; all fees aael eJ'fleases efthe 'falaater. The fees and expenses of 
the valuator shall be paid by the nea J!lFEWailiag J!larfj'. "Pre>vailiag j3art:y" 
meaas the Party whese eleterminatiea efthe Termiaatien. CemJ!leasatiea is 
mest aeaFly 6Ejaal te that ef the valaater's eletermiaatiea. OPA. 
Greenfield's and the OPA's respective determinations of the Termination 
Compensation shall be based upon the Compensation Notice and the OPA 
Compensation Notice, as applicable. 

(ii) In order to facilitate the determination of the Termination Compensation 
by the valuator, each of the OPA and Greenfield shall provide to the 
valuator such information as may be requested by the valuator, acting 
reasonably, and each of the OPA and Greenfield shall permit the valuator 
and the valuator's representatives to have reasonable access during normal 
business hours to such information and to take extracts therefrom and to 
make copies thereof. 

(iii) The Termination Compensation as determined by the valuator shall be 
final, conclusive and binding and.not subject to any appeal. 

Any amount to be paid under paragraph (b) shall bear interest at a variable 
nominal rate per annum equal on each day to the Interest Rate then in effect from 
the elate sf reeeij3t . ef #l.e Cemreasatien l'letieeEffective Date to the date of 
payment. For the purposes of this paragraph, "Interest Rate" means the annual 
rate of interest established by the Royal Bank of Canada or its successor, from 
time to time, as the interest rate it will charge for demand loans in Canadian 
dollars to its commercial customers in Canada and which it designates as its 
"prime rate" based on a year of 365 or 366 days, as applicable. Any change in 
such prime rate shall be effective automatically on the date such change is 
announced by the Royal Bank of Canada. 
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DRAFT: McMILLAN COMMENTS 
NOVEMBER 21, 2011 

FACILITY RELOCATION AND SETTLEMENT AGREEMENT 

This Facility Relocation and Settlement Agreement (the "Agreement") is dated as 
of the • day of November, 2011 (the "Effective Date") between Greenfield South Power 
Corporation ("Greenfield") and the Ontario Power Authority (the "OPA"). Greenfield and the 
OPA are each referred to as a "Party" and collectively as the "Parties". 

WHEREAS the OP A and Greenfield executed a Clean Energy Supply Contract 
dated as of the 12th day of April, 2005 and amended and restated as of the 16th day of March, 
2009 (the "ARCES Contract"); 

AND WHEREAS in response to the local community's concerns about. the 
Greenfield South Generating Station, the Governme!lt of Ontario committed to relocate the 
Facility; 

AND WHEREAS Greenfield has, as a result of the commitment of the 
Government of Ontario to relocate the Facility and at the request of the OP A, agreed to stop 
construction work on the Facility and the OPA and Greenfield have agreed to relocate the 
Facility, all on the terms and conditions set forth in this Agreement; 

NOW THEREFORE, in consideration of the mutual agreements set forth herein 
and other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, and intending to be legally bound, the Parties agree as follows: 

ARTICLE! 
INTERPRETATION 

1.1 Definitions 

In addition to the terms defined elsewhere herein, the following capitalized terms shall have the 
meanings stated below when used in this Agreement: 

"Affiliate" of a Person means any Person that Controls, is Controlled by, or is under common 
Control with, that Person. 

"Amended ARCES" has the meaning given to that term in Section 2.5. 

"Arm's Length" means, with respect to two or more Persons, that such Persons are not related 
-'~-· -"'to.ceaclLuther....within.cthe_cffieaningco£subsectionsc251.{2),=(:1),_p .. L),=(3.~),cc(~,.c(5+.aTid.c(6,).c.oLth"-----'. o · ~=:r~:c;xinl~c:;~~t:~;~that-such .Persons,: as~ a ~matter of·fa.ct,deal wiih.eaeh·other-at~a . 

"Business Day" means a day, other than a Saturday or Sunday or statutory holiday in the 
Province of Ontario or any other day on which banking institutions in Toronto, Ontario are not 
open for the transaction of business. 

"Confidentilil Information" means this Agreement, any prior drafts of this Agreement and 
correspondence related to this Agreement, any arbitration pursuant to this Agreement (including, 
without limitation, the proceedings, written materials and any decision) and all information that 
has been identified as confidential and which is furnished or disclosed by the Disclosing Party 
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and its Representatives to the Receiving Party and its Representatives in connection with this 
Agreement, whether before or after its execution, including all new information derived at any 
time from any such confidential information, but excluding: (i) publicly-available information, 
unless made public by the Receiving Party or its Representatives in a manner not permitted by 
this Agreement; (ii) information already known to the Receiving Party prior to being furnished 
by the Disclosing Party; and (iii) information disclosed to the Receiving Party from a source 
other than the Disclosing Party or its Representatives, if such source is not subject to any 
agreement with the Disclosing Party prohibiting such disclosure to the Receiving Party; and (iv) 
information that is independently developed by the Receiving Party. ' 

"Contractor" means any Person engaged to perform work on the Facility. 

"Control" means, with respect to any Person at any time, (i) holding, whether directly or 
indirectly, as owner or other beneficiary, other than solely as the beneficiary of an unrealized 
security interest, securities or ownership interests of that Person carrying votes or ownership 
interests sufficient to elect or appoint fifty percent (50%) or more of the individuals who are 
responsible for the supervision or management of that Person, or (ii) the exercise of de facto 
control of that Person, whether direct or indirect and whether through the ownership of securities 
or ownership interests, by contract or trust or otherwise, provided that where such Person is a 
non-share capital corporation, in respect of which the majority of the members of the board of 
directors are appointed by the Lieutenant Governor in Council or a member of the Executive 
Council of Ontario, such Person shall be considered to be Controlled by the Government of 
Ontario. 

"Credit Facility" means any loans, notes, bonds, l(Jtter of credit facilities, or debentures or other 
indebtedness, liabilities or obligations, for the financing of the Facility, which include a charge, 
mortgage, pledge, security interest, assignment, sublease, deed of trust or similar instrument with 
respect to all or any part of the Supplier's Interest granted by Greenfield that is security for any 
indebtedness, liability or obligation of Greenfield, together with any amendment, change, 
supplement, restatement, extension, renewal or modification thereof. 

"Disclosing Party", with respect to Confidential Information, is the Party providing or 
disclosing such Confidential Information and may be the OP A or Greenfield, as applicable. 

"Facility" means the natural gas fuelled combined cycle generating facility being constructed at 
2315 Loreland Avenue, Mississauga, ON, L4X 2A6, commonly known as Greenfield South 
Generating Station. 

"Facility Equipment" means any materials, products, equipment, machinery, components or 
apparatus which does or will form part of the Facility. 

"Government of Ontario" means Her Majesty the Queen in right of Ontario. 

"Governmental Authority" means any federal, provincial, or municipal government, parliament 
or legislature, or any regulatory authority, agency, tribunal, commission, board or department of 
any such government, parliament or legislature, or any court or other law, regulation or rule
making entity, having jurisdiction in the relevant circumstances, including the Government of 
Ontario, the Independent Electricity System Operator, the Ontario Energy Board, the Electrical 
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Safety Authority, and any Person acting under the authority of any Governmeiital Authority, but 
excluding the Ontario Power Authority. · 

"Greenfield Holdco" means Greenfield South Holdco Corp., the parent. corporation of 
Greenfield. 

"HRSG" means the heat recovery steam generator for the Facility. 

"Independent Engineer" means [•J, an engineer who has been selected by the OPA and is 
acceptable to Greenfield, that is: 

(i) a professional engineer duly qualified and licensed to practice engineering in the 
Province of Ontario; and · 

(ii) employed by an independent engineering firm which holds a certificate of 
authorization issued by the Professional Engineers Ontario that is not affiliated 
with or directly or indirectly Controlled by Greenfield or the OPA and that does 
not have a vested interest in the design, engineering, procurement, construction, 
testing, and/or operation of the Facility. [NTD: The OPA is running an 
abbreviated procurement process to select an IE am;l will try to complete this 
by Friday.] 

"Losses" means, any and all loss, liability, cost, claim, interest, fine, penalty, assessment, 
damages available at law or in equity, expense, including the costs and expenses of any action, 
application, claim, complaint, suit, proceeding, demand, assessment, judgement, settlement or 
compromise relating thereto (including the costs, fees and expenses of legal counsel on a 
substantial indemnity basis). 

"Person" means a natural person, firm, trust, partnership, limited partnership, company or 
corporation (with or without share capital), joint venture, sole proprietorship, Governmental 
Authority or other entity of any kind. 

"Receiving Party", with respect to Confidential Information, is the Party or Parties receiving 
Confidential Information and may be OPA or Greenfield, as applicable. 

"Relocated Equipment" has the meaning given to that term in Section 2.1 (a). 

"Relocated Facility" has the meaning given to that term in Section 2.5. 
----- -~------------- -------- ----- -- --- - --------------------------- -.--·-- -- ----··----------------- -------- - - -··-------

''Representatives" -means- -a- -Farty'-s· · directors,---offiGers,, -employees,--auditors,---Gonsultants 
(iridudirig economic and legal advisors), contractors and agent~iandthose ofits Affiliates and; in 
the case of the OP A, shall include the Government of Ontario and any corporation owned or 
Controlled by the Government of Ontario, and their respective directors, officers, employees, 
auditors, consultants (including economic and legal advisors), contractors and agents. 

"Secured Lender" has the meaning given to that term in the ARCES Contract. 

"Secured Lender's Security Agreement" has the meaning given to that term in the ARCES 
Contract. 
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"Site" means the location of the Facility and includes laydown lands in the vicinity of the 
Facility, if any. 

"Supplier" means any Person engaged to supply Facility Equipment 

"Supplier's Interest" means the right, title and interest of Greenfield in or to the Facility and the 
ARCES Contract, or any benefit or advantage of any of the foregoing. 

1.2 Exhibits 

The following Exhibits are attached to and form part of this Agreement: 

Exhibit A 
ExhibitB 

Form oflrrevocable Standby Letter of Credit 
Copy of Certificate of Approval-Air number 2023-7HUMVW 

1.3 Headings 

The inclusion of headings in this Agreement are for convenience of reference only and shall not 
affect the construction or interpretation of this Agreement. 

1.4 Gender and Number 

In this Agreement, unless the context otherwise requires, words importing the singular include 
the plural and vice versa and words importing gender include all genders. 

1.5 Currency 

Except where otherwise expressly provided, all amounts in this Agreement are stated, and shall 
be paid, ip. Canadian dollars and cents. 

1.6 Entire Agreement 

This Agreement constitutes the entire agreement between the Parties pertaining to the subject 
matter of this Agreement. There are no warranties, conditions, or representations (including any 
that may be implied by statute) and there are no agreements in connection with the subject matter 
of this Agreement except as specifically set forth or referred to in this Agreement. No reliance is 
placed on any warranty, representation, opinion, advice or assertion of fact made by a Party to 
this Agreement, or its directors, officers, employees or agents, to the other Party to this 
Agreement or its directors, officers, employees or agents, except to the extent that the same has 
been reduced to writing and included as a term of this Agreement. 

1.7 Waiver, Amendment 

Except as expressly provided in this Agreement, no amendment or waiver of any provision of 
this Agreement shall be binding unless executed in writing by the Party to be bound thereby. No 
waiver of any provision of this Agreement shall constitute a waiver of any other provision nor 
shall any waiver of any provision of this Agreement constitute a continuing waiver or operate as 
a waiver of, or estoppel with respect to, any subsequent failure to comply unless otherwise 
expressly provided. 
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1.8 Governing Law 

This Agreement shall be governed by and construed in accordance with the laws of the Province 
of Ontario and the laws of Canada applicable therein. 

1.9 Preparation of Agreement 

Notwithstanding the fact that this Agreement was drafted by the OPA's legal and other 
professional advisors, the Parties acknowledge and agree that any doubt or ambiguity in the 
meaning, application or enforceability of any term or provision of this Agreement shall not be 
construed or interpreted against the OPA or in favour of Greenfield when interpreting such term 
or provision, by virtue of such fact. 

1.10 Severability of Clauses 

If, in any jurisdiction, any provision of this Agreement or its application to any Party or 
circumstance is restricted, prohibited or unenforceable, the provision shall, as to that jurisdiction, 
be ineffective only to the extent of the restriction, prohibition or unenforceability without 
invalidating the remaining provisions of this Agreement and without affecting its application to 
other Parties or circumstances. 

2.1 Cessation of Construction 

ARTICLE2 
COVENANTS 

(a) Greenfield shall forthwith cease construction of the Facility and any part thereof 
and shall cause all of its Contractors to cease any work at the Facility and to fully 
demobilize from the Site, other than any activities that may be reasonably 
necessary in the circumstances to bring such work to a conclusion. Greenfield 
shall also cause the Suppliers to cease manufacturing the Facility Equipment, 
except for the gas turbine, the HRSG, the transformers, and the pumps [and the 
other material and Equipment that has been contracted for and which will be 
useable at the· Relocated Facility and which is listed on Schedule 2.1(a)] 

~ (collectively, the "Relocated Equipment"). Suppliers may continue to 
~ manufacture and supply the Relocated Equipment and Greenfield shall continue 
('lj to perform its payment and other obligations under the contracts relating to the 

manufacture and supply of the Relocated Equipment. Greenfield shall not permit 
_cc;-11'-. -'---"==--=c..c·=.-c:.c-=;-an~y"'oftll:e Fiia:lfiy Equipmenfto oe-deliveredto tll:e Site. Greenfi:elcl sll:ail arrange 

C ·- !~!~!!l:ti~~r~J~:u~~;:l::es:!i~P:!~~!:J:l::!:!! ~~~~:!~~ 
of the Relocated Equipment shall be dealt with in accordance with Section 2.2. 
[NTD: The OPA reserves comment on this paragraph until it has had an 
opportunity to review Schedule 2.1(a).] 

(b) Notwithstanding Section 2.l(a), Greenfield shall, or shall cause a Contractor to (i) 
maintain safety and security of the Site consistent with the standards to which 
safety and security of the Site was maintained prior to the Effective Date, (ii) 
fulfill all applicable obligations under the Occupational Health and Safety Act 
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(Ontario), and (iii) maintain insurance coverage in accordance with Section 2.10 
of the ARCES Contract, with the costs of maintaining such safety and security 
and the costs of such insurance to be included in the costs provided for in Section 
2.2(a). 

(c) Within thirty (30) days after the date that the Equity Sunk Costs have been paid, 
Greenfield shall apply for a review of Certificate of Approval-Air number 2023-
?HUMVW (a copy of which is attached as Exhibit B) pursuant to section 20.4(1) 
of the Environmental Protection Act (Ontario) and request that such approval be 
revoked without the issuance of a new Certificate of Approval-Air for the 
Facility, and, to the extent permitted, Greenfield shall request that consideration 
of the application be expedited. 

(d) Greenfield shall not at any time (i) reapply for an environmental compliance 
approval for the Facility or for any other electricity generation facility at the Site, 
or (ii) recommence any construction activity in connection with the Facility at the 
Site. 

(e) During the Restricted Period, Greenfield shall not: (i)grant any security interests 
in the Facility, the Facility Equipment and the Site, and shall not intentionally 
grant any encumbrances to title to the Facility, the Facility Equipment or the Site 
[NTD: this is intended to deal with construction and other liens that may be 
registered or claimed as a result of the ceasing of construction]; or .(ii) sell, 
transfer, dispose of, or otherwise enter into any agreement (directly or indirectly) 
relating to the ownership of the Facility, the Facility Equipment or the Site, 
without in the case of each of (i) and (ii), the OP A's prior written consent, acting 
reasonably. "Restricted Period" means the period commencing on the Effective 
Date and ending on the earlier of: (x) the date the Amended ARCES is entered 
into; and (ii) the date of ~xpey of this Agreement in accorda¥ce with Section 
4.1(a). [NTD: Sales should be allowed after the new ARCES is signed since 
the FMV will be taken into account in determining the NRR. Any sale after 
the Restricted Period will be reflected in the calculation of Damages under 
Section 4.2]. 

Payment of Costs 

(a) The OP A shall be responsible for and shall reimburse Greenfield for: (i) all costs 
(including cancellation costs required by contracts) incurred by Greenfield or for 
which Greenfield is or may become liable in complying with the obligations of 
Greenfield set out in Section 2.l(a) and Section 2.l(b), (ii) all costs incurred by 
Greenfield in connection with the development and construction of the Facility 
prior to the Effective Date and becoming due on or after the Effective Date, and 
(iii) all costs in respect of legal, accounting and other professional services 
incurred by Greenfield in connection with the negotiation and entering into of this 
Agreement and the completion of the transactions contemplated hereunder, 
including the negotiation of the Amended ARCES as contemplated by Section by 
Section 2.5 and the determination of damages as provided in Section 4.2, which 
have not been advanced, drawn, or committed by the Secured Lenders to be 
advanced or drawn, on any Credit Facility. 
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(b) Greenfield shall provide the OPA and the Independent Engineer with a detailed 
list of all costs incurred by Greenfield up to the Effective Date in connection with 
the design, development, permitting and construction of the Facility, inCluding 
without limitation in respect of engineering, design, permitting, letter of credit 
interest and other development costs excluding any such costs which have been 
paid for or reimbursed by draws or advances from any Credit Facility and without 
duplication of those costs payable pursuant to Section 2.2(a) (the "Equity Sunk 
Costs"), along with such documentation as is reasonably required by the 
Independent Engineer to substantiate such Equity Sunk Costs and confirm that 
such costs have not been paid for or reimbursed by draws or advances from any 
Credit Facility. Attached hereto as Schedule 2.2(b) is Greenfield's submission of 
the Equity S?fik Costs as of the Effective Date, which shall be considered by the 
Independent Engineer for certification in accordance with Section 2.2( e). The 
OPA shall reimburse Greenfield for the Equity Sunk Costs in accordance with 
Section 2.2( e). 

(c) The OPA shall indemnify, defend and hold harmless each of Greenfield, 
Greenfield Holdco and North Green Limited and each of their respective 
directors, officers and employees (collectively, the "Greenfield Indemnified 
Parties") from and against any and all Losses of the Greenfield Indemnified 
Parties relating to, arising out of, or resulting from any claims by Contractors, 
Suppliers, Govermnental Authorities and employees resulting from the cessation 
of construction of the Facility, except if and to the extent that such Losses are the 
result of the negligence or wilful misconduct of any Greenfield Indemnified Party. 

In the case of claims made with respect to which indemnification is sought 
pursuant to this Section 2.2(c), Greenfield shall give prompt written notice to the 
OP A of such claim including a description of such claim in reasonable detail, 
copies of all material written evidence of such claim and the actual or estimated 
amount of the Losses that have been or will be sustained by the applicable 
Greenfield Indemnified Party, including reasonable supporting documentation 
therefor. The OPA shall assume the control of the defence, compromise or 
settlement of such claim. Upon the assumption of control of any claim by the 
OP A, the applicable Greenfield Indemnified Party shall co-operate fully, at OPA's 
request and cost, to make available to the OPA all pertinent information and 
witnesses under the Greenfield Indemnified Party's control, make such 
assignments and take such other steps as in the opinion of counsel for the OPA are 

. --- -- reascillably~ecessary=tG-eriiible"the'ElPA'-t<fConducFsiicli'deferrce:-ffieerrfietdcsliiiH -
·· - ·· ·--· -c ~not andslialliioCpefiilit any llieenfieiaThdemnlfied Pany to .compromise or seft!e · · 

any claim with respect to which indemnification is sought pursuant to this Section 
2.2(c), without the OPA's prior written consent, acting reasonably. 

(d) The Parties acknowledge that the OPA has, upon execution of this Agreement, 
provided to Greenfield, security for the performance of the OPA's indemnity and 
other obligations set out in Section 2.2 in an amount equal to $150 million [NTD: 
Greenfield to provide an e-mail summary of how it arrived at this number.] 
in the form attached as Exhibit A (the "Costs Security"). If the OPA fails to pay 
any amount certified by the Independent Engineer as being properly owing under 
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this Agreement as set out in Section 2.2( e) or fails to comply with its indemnity 
obligations under Section 2.2( c), Greenfield shall have the right to draw such 
unpaid amount from the Costs Security, provided that Greenfield provides the 
OP A with ten (1 0) Business Days' prior notice of its intent to draw on the Costs 
Security and at the end of such notice period, such unpaid amount remains 
outstanding or such indemnity obligations under Section 2.2( c) have not been 
complied with. 

(e) Greenfield shall submit detailed invoices for the costs referred to in Section 2.2(a) 
and in connection with Equity Sunk Costs payable by the OP A to Greenfield to 
the Independent Engineer with a copy to the OPA. The Independent Engineer 
shall be instructed by the Parties to complete its review of such invoices and 
supporting documentation in an expeditious manner. The Independent Engineer 
shall, within ten (1 0) Business Days after receipt of such detailed invoices and 
any reasonably required supporting documentation, issue a certificate certifYing 
the amounts set out in such invoices which the Independent Engineer does not 
dispute are payable. The OPA shall, within five (5) Business Days after receipt of 
such certificate from the Independent Engineer, pay Greenfield the amount 
certified by the Independent Engineer. Greenfield shall have the opportunity to 
make submissions to the Independent Engineer (with a copy to the OPA) 
regarding the amounts set out in such invoices ·disputed by the Independent 
Engineer and not certified and the Independent Engineer shall consider such 
submissions and if it agrees with such submissions, shall certifY such amounts 
payable and if it does not agree with such submissions, shall provide its reasons to 
Greenfield and the OP A. 

(f) Notwithstanding any provision in this Agreement to the contrary, to the extent the 
OP A is liable to Greenfield for any costs charged by a Person who does not deal 
at Arm's Length with Greenfield, such cost shall be deemed to exclude the 
amount that is in excess of the costs that would reasonably have been charged by 
a Person acting at Arm's Length with Greenfield providing substantially the same 
material or services in respect of such costs to Greenfield. 

(g) The costs of the Independent Engineer shall be borne by the OP A. 

2.3 ARCES Contract 

By entering into this Agreement, neither Greenfield nor the OPA waives any provision of the 
ARCES Contract, provided that the obligations of Greenfield and the OPA under the ARCES 
Contract shall be suspended during the term of this Agreement, except as otherwise set out 
herein. For greater certainty, the OPA and Greenfield agree that the ARCES Contract continues 
to be in full force and effect. · 

2.4 Credit Facilities 

(a) Greenfield agrees to promptly seek any required consent of any Secured Lenders 
to the entering into of this Agreement by the OP A and Greenfield. 
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_ (b) The OP A shall pay to the Secured Lenders all accrued and unpaid interest and any 
make whole payments or breakage fees which Greenfield is obliged to pay to the 
Secured Lenders pursuant to the Credit Facilities, together with the outstanding 
principal amount of the debt facilities funded under the Credit Facilities and shall 
replace or provide cash collateral for all outstanding letters of credit issued by the 
Secured Lenders on behalf of Greenfield in connection with the Facility, in 
exchange for full and final releases from the Secured Lenders: (i) of all 
obligations of Greenfield and Greenfield Holdco under the Credit Facilities and 
the Secured Lender's Security Agreements held by such Secured Lenders and the 
release by such Secured Lenders of all claims and equity or other interests of such 
Secured Lenders ip. or to Greenfield or Greenfield Holdco, including all security 
held by such Secured Lenders on and against the Site, the Facility and all other 
property and assets of Greenfield and Greenfield Holdco; and (ii) of all claims 
against the OP A and the Government of Ontario in connection with or arising 
from the Secured Lender's Security Agreements, the ARCES Contract and the 
Facility. 

2.5 Good Faith Negotiations 

In furtherance of the commitment of the Government of Ontario to relocate the Facility, 
Greenfield and the OPA agree to work together in good faith to determine a suitable site for a 
new nominal 300 MW natural gas fuelled combined cycle generating facility (the "Relocated 
Facility") and for the future expansion of the Relocated Facility as contemplated below and the 
OPA shall in good faith cooperate with and assist Greenfield in obtaining all licenses, permits, 
certificates, registrations, authorizations, consents or approvals issued by Governmental 
Authorities and required for the development, construction and operation of the Relocated 
Facility, including by advising such Governmental Authorities of the OPA's support for the 
Relocated Facility, but subject to the OPA's limitations on corporate power and authority [NTD: 
Please clarify what these may be?]. In addition, Greenfield and the OPA agree to work 
together in good faith to negotiate an amendment to the ARCES Contract so that it relates to and 
applies to the Relocated Facility (the "Amended ARCES"). The Amended ARCES shall 
provide for (i) such amendments to the ARCES as are required to reflect the fact that the 
Relocated Facility is at a different location, (ii) the agreement of the OPA and Greenfield to 

~ negotiate in good faith during the term of the Amended ARCES regarding potential opportunities 
~ to expand the Relocated Facility by an incremental 300 MW or to fmd another suitable site for a 
~ further nominal 300 MW facility governed by a supply agreement with the OPA on terms 
\. V substantially similar to the Amended ARCES, depending on the ability of the system to 

--'~---acemnmQaate-sueh-cmcremental.-eor"ftinh:er-nominaF300=MW, -mseccrequirements-aild"lliai-'ilierec ______ .cc_-_--~ 

~- -~ee~a:tg!::~i~~~~a~p~;~=~~i~~~r::n::n!~~:~~o:r~~~~~bi~~~~~::d;~~i~!-
incremental or additional 300 MW that is ninety percent (90%) less than that set out in the 
ARCES Contract, and (iv) an adjustment to the "Net Revenue Requirement" to take into account 
any amounts paid by the OPA in connection with the Facility which creates or results in a 
savings or reduced cost for the Relocated Facility, as well as any increased costs to be incurred 
because an alternate site than the Site will be used, (due to such alternate site being a further 
distance from the offices of Greenfield and due to other factors relating to the alternate site, such 
as, reduced performance of the Relocated Equipment, costlier consumables, services, equipment 
or material, such as insurance, costs of delivery of goods or equipment, increased costs in respect 
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of environmental compliance, compliance with federal, provincial and municipal requirements, 
higher costs to procure financing and higher costs for interconnection). 

2.6 Power and Authority 

(a) The OP A represents and warrants in favour of Greenfield that it has the corporate 
power and capacity to enter into this Agreement and to perforffi its obligations 
hereunder and this Agreement has been duly authorized by all required board 
approvals on the part of the OP A. This Agreement has been duly executed and 
delivered by the OP A and is a legal, valid and binding obligation of the OPA, 
enforceable against the OP A in accordance with its terms. The execution and 
delivery of this Agreement by the OPA and the performance by the OPA of its 
obligations hereunder will not result in the violation of or constitute a default 
under applicable law or any judgment, decree, order or award of any 
Governmen.tal Authority having jurisdiction over the OP A The OPA has received 
or obtained all directives, consents (other than those contemplated to be obtained 
hereunder after the Effective Date) and other authorizations required to be 
received or obtained as a condition to the entering into of this Agreement by the 
OPA and the performance of its obligations hereunder. 

(b) Greenfield represents and warrants in favour of the OP A that it has the corporate 
power and capacity to enter into this Agreement and to perform its obligations 
hereunder and this Agreement has been duly authorized by all required board and 
shareholder approvals on the part of Greenfield. This Agreement has been duly 
executed and delivered by Greenfield and is a legal, valid and binding obligation 
of Greenfield, enforceable against Greenfield in accordance with its terms. The 
execution and delivery of this Agreement by Greenfield and the performance by 
Greenfield of its obligations hereunder will not result in the violation of or 
constitute a default under applicable law or any judgment, decree, order o:r award·· 
of any Governmental Authority having jurisdiction over Greenfield. Greenfield 
has received or obtained all consents (other than those contemplated to be 
obtained hereunder after the Effective Date) and other authorizations required to 
be received or obtained as a condition to the entering into of this Agreement by 
Greenfield and the performance of its obligations hereunder. 

ARTICLE3 
CONFIDENTIALITY, FIPPA AND PRIVILEGED COMMUNICATIONS 

3.1 Confidential Information 

From the Effective Date to and following the expiry of the term, the Receiving Party shall keep 
confidential and secure and not disclose Confidential Information, except as follows: 

(a) The Receiving Party may disclose Confidential Information to its Representatives 
for the purpose of assisting the Receiving Party in complying with its obligations 
under this Agreement. On each copy made by the Receiving Party, the Receiving 
Party must reproduce all notices which appear on the original. The Receiving 
Party shall inform its Representatives of the confidentiality of Confidential 
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Information and shall be responsible for any breach of this Article 3 by any of its 
Representatives. 

(b) If the Receiving Party or any of its Representatives are requested or requi~ed (by 
oral question, iriterrogatories, requests for information or documents, court order, 
civil investigative demand, or similar process) to disclose any Confidential 
Information in connection with litigation or any regulatory proceeding or 
investigation, or pursuant to any applicable law, order, regulation or ruling, the 
Receiving Party shall promptly notify the Disclosing Party. Unless the Disclosing 
Party obtains a protective order, the Receiving Party and its Representatives may 
disclose such portion of the Confidential Information to the Party seeking 
disclosure as is required by law or regulation in accordance with Section 3 .2. · · 

(c) Where Greenfield is the Receiving Party, Greenfield may disclose Confidential 
Information to any Secured Lender or prospective lender or investor and its 
advisors, to the extent necessary, for securing financing for the Relocated Facility, 
provided that any such prospective lender or investor has been informed of the 
Supplier's confidentiality obligations hereunder and such prospective lender or 
investor has covenanted in favour of the OPA to hold such Confidential 
Information confidential and entered into a Confidentiality Undertaking in 
substantially the form set out in Exhibit W to the ARCES Contract or in a similar 
form prepared by Greenfield and approved by the OPA. 

3.2 Notice Preceding Compelled Disclosure 

If the Receiving Party or any of its Representatives are requested or required to disclose any 
Confidential Information, the Receiving Party shall promptly notify the Disclosing Party of such 
request or requirement so that the Disclosing Party may seek an appropriate protective order or 
waive compliance with this Agreement. If, in the absence of a protective order or the receipt of a 
waiver hereunder, the Receiving Party or its Representatives are compelled to disclose the 
Confidential Information, the Receiving Party and its Representatives may disclose only such of 
the Confidential Information to the Party compelling disclosure as is required by law only to 
such Person or Persons to which the Receiving Party is legally compelled to disclose and, in 
connection with such compelled disclosure, the Receiving Party and its Representatives shall 
provide notice to each such recipient (in co-operation with legal counsel for the Disclosing Party) 
that such Confidential Information is confidential and subject to non-disclosure on terms and 
conditions equal to those contained in this Agreement and, if possible, shall obtain each 

-f j·'-------..:J:ecipien~s_cwritten..agreemenLtoJe_cei~ecandcuse-'suchc.Confidenti~ormation..subj.e.cUo_thosec_ 

D :~~s :e::::i:::~~ormation ------ ----

Upon written request by the Disclosing Party, Confidential Information provided by the 
Disclosing Party in printed paper format or electronic format will be returned to the Disclosing 
Party and Confidential Information transmitted by the Disclosing Party in electronic format will 
be deleted from the emails and directories of the Receiving Party's and its Representatives' 
computers; provided, however, any Confidential Information (i) found in drafts, notes, studies 
and other documents prepared by or for the Receiving Party or its Representatives, or (ii) found 
in electronic format as part of the Receiving Party's off-site or on-site data storage/archival 
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process system, will be held by the Receiving Party and kept subject to the terms of this 
Agreement or destroyed at the Receiving Party's option. Notwithstanding the foregoing, a 
Receiving Party shall be entitled to make at its own expense and retain one copy of any 
Confidential Information materials it receives for the limited purpose of discharging any 
obligation it may have under laws and regulations, and shall keep such retained copy subject to 
the terms of this Article 3. 

3.4 FIPPA Records and Compliance 

The Parties acknowledge and agree that the OPA is subject to the Freedom of Information and 
Protection of Privacy Act (Ontario) ("FIPPA") and that FIPPA applies to and governs all 
Confidential Information in the custody or control of the OPA ("FIPP A Records") and may, 
subject to FIPP A, require the disclosure of such FIPPA Records to third parties. Greenfield 
agrees to provide a copy of any FIPPA Records that it previously provided to the OPA if 
Greenfield continues to possess such FIPP A Records in a deliverable form at the time of the 
OP A's request. If Greenfield does possess such FIPP A Records in a deliverable form, it shall 
provide the same within a reasonable time after being directed to do so by the OP A. The 
provisions of this section shall survive any termination or expiry of this Agreement and shall 
prevail over any inconsistent provisions in this Agreement. 

3.5 Privileged Communications 

(a) The Parties agree that all discussions, co=unications and correspondence 
between the Parties or their Representatives from and after the date of this 
Agreement, whether oral or written, and whether Confidential Information or not, 
in connection with the termination of the ARCES Contract or otherwise relating 
to any differences between the Parties respecting the ARCES Contract or relating 
to other projects or potential opportunities being discussed between the Parties are 
without prejudice and privileged .. 

(b) Notwithstanding Section 3.5(a), nothing in this Agreement shall prevent 
Greenfield and the OPA from co=unicating with one another on a with 
prejudice basis at any point in time by designating its co=unication, whether 
oral or written, as a "with prejudice" co=unication, provided that such "with 
prejudice" co=unication does not include or refer, either directly or indirectly, 
to any without prejudice and privileged discussions, co=unications and 
correspondence. 

ARTICLE4 
TERM AND EXPIRY 

4.1 Term and Expiry 

(a) The term of this Agreement shall be effective from the Effective Date for a period 
of 60 days and shall automatically expire at the end of such 60 day period, 
provided that the term may be extended once by an additional period of 60 days 
by either the OPA or Greenfield providing the other Party with written notice no 
less than five (5) Business Days prior to the expiry of the original term and may 

Error! Unknown document property name. 



- 13-

be further extended for an agreed upon period of time with the mutual agreement 
in writing of the OPA and Greenfield. 

(b) Upon expiry of the term of this Agreement, following any extension exercised in 
accordance with Section 4.1(a): 

· (i) the ARCES Contract shall be terminated and the amount owed by the 
OP A to Greenfield in addition to those amounts payable pursuant to 
Section 2.2 shall be determined in accordance with Section 4.2(a); 

(ii) Greenfield shall return to the OP A any remaining portion of the Costs 
Security which the Independent Engineer, acting reasonably, determines 
will not be required to cover any further obligations of Greenfield for costs 
or other liabilities in respect of the cessation of construction of the Facility 
as contemplated by Section 2.2, or for which the OP A may be liable to 
indemnify any of the Greenfield Indemnified Parties under Section 2.2(c); 
and 

(iii) subject to Section 7.10, no Party shall have any further obligations 
hereunder. 

4.2 Damages 

(a) If the ARCES Contract is terminated in accordance with Section 4.l(b)(i) or 
Section 7.1(a) of this Agreement, Greenfield's damages shall be determined in 
accordance with the procedure set out in Schedule 4.2, as the net present value of 
the net revenues, assuming no discount rate, from the Facility that are forecast to 
be earned by Greenfield during the "Term" (as defined in the ARCES Contract), 
taking into account any actions that Greenfield should reasonably be expected to 
take to mitigate the effect of the termination of the ARCES Contract, 
(acknowledging the fact that as provided in this Agreement, Greenfield will not 
complete construction of or operate the Facility). For greater certainty, the net 
revenues from the Facility shall be calculated by deducting the costs that would 
have been incurred by Greenfield in connection with the development, 
construction, fmancing, operation and maintenance of the Facility from payments 
that would have been made to Greenfield under the ARCES Contract. Where any 
Facility Equipment or the Site has been sold, the quantification of Greenfield's 

. damages under .this Sec.tion 4.2(a) shall take into account the actual.pro.ceeds of 
any s.uch.sale,for whi_chand_to_the.extent.fueQl'A_h.a.u~mhms_~'LG:reenfield_for 
suchFacilityEquiptn(mt or the Site~ Where anyFacilityEquipment or the Site has 
not been sold, the quantification of Greenfield's damages under this Section 
4.2(a) shall take into account the fair market value or salvage value of the Facility 
Equipment or the Site, at the time such damages are being determined, for which 
and to the extent the OPA has reimbursed Greenfield for such Facility Equipment 
and the Site. [NTD: Greenfield will agree to not include a terminal value for 
the Facility at the end of the Term or revenues relating to periods after the 
end of the Term, provided no discount rate is applied to the NPV calculation. 
Given current rates, there are arguments that the rate should be nominal in 
any event] 
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(b) Upon the OPA's payment of damages pursuant to Section 4.2(a), Greenfield shall 
provide a full and final release of all claims against the OP A and the Government 
of Ontario in connection with or arising from this Agreement, the ARCES 
Contract and the Facility. 

ARTICLES 
NOTICES 

5.1 Notices 

(a) All notices pertaining to this Agreement shall be in writing and shall be addressed 
as follows: 

(b) 

If to Greenfield: 

and to: 

If to the OPA: 

Greenfield South Power Corporation 
2275 Lake Shore Blvd. West 
Suite 401 
Toronto, Ontario M8V 3Y3 

Attention: 
Facsimile: 

Greg Vogt, President 
(416) 234-8336 

McMillan LLP 
Brookfield Place 
181 Bay Street, Suite 4400 
Toronto, Ontario M5J 2T3 

Attention: 
Facsimile: 

Carl DeVuono 
(416) 304-3755 

Ontario Power Authority 
120 Adelaide Street West 
Suite 1600 
Toronto, Ontario 
M5H 1Tl 

Attention: 
Facsimile: 

Michael Lyle, General Counsel 
(416) 969-6071 

Either Party may, by written notice to the other Parties, change the address to 
which notices are to be sent. 

Notices shall be delivered or transmitted by facsimile, by hand, or by courier, and 
shall be considered to have been received by the other Party on the date of 
delivery if delivered prior to 5:00 p.m. (Toronto time) on a Business Day and 
otherwise on the next following Business Day, provided that any notice given 
pursuant to Section 2.2( d) shall be sent by facsimile and by courier. 
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ARTICLE6 
DISPUTE RESOLUTION 

6.1 Informal Dispute Resolution 

If any Party considers that a dispute has arisen under or in connection with this Agreement that 
the Parties cannot resolve, then such Party may deliver a notice to the affected Party or Parties _ 
describing the nature and the particulars of such dispute. Within ten (1 0) Business Days 
following delivery of such notice to the affected Party or Parties, a se_nior executive (Senior 
Vice-President or higher) from each affected Party shall meet, either in per~on or by telephone 
(the "Senior Conference"), to attempt to resolve the dispute. Each senior executive shall be 
prepared to propose a solution to the dispute. If, foltowing the Senior Conference, the dispute is 
not resolved, the dispute shall be settled by arbitration pursuant to Section 6.2. 

6.2 Arbitration 

Any matter in issue between the Parties as to their rights under this Agreement shall be decided 
by arbitration pursuant to this Section 6.2, provided, however, that the Parties have first 
completed a Senior Conference pursuant to Section 6.1.. Any dispute to be decided in 
accordance with this Section 6.2 will be decided by a single arbitrator appointed by the Parties 
or, if such Parties fail to appoint an arbitrator within fifteen (15) days following the reference of 
the dispute to arbitration, upon the application of any of the Parties, the arbitrator shall be 
appointed by a Judge of the Superior Court of Justice (Ontario) sitting in the Judicial District of 
Toronto Region. The arbitrator shall not have any current or past business or fmancial 
relationships with any Party (except prior arbitration). The arbitrator shall provide each of the 
Parties an opportunity to be heard and shall conduct the arbitration hearing in accordance with 
the provisions of the Arbitration Act, 1991 (Ontario). Unless otherwise agreed by the Parties, the 
arbitrator shall render a decision within ninety (90) days after the end of the arbitration hearing 
and shall notify the Parties in writing of such decision and the reasons therefor. The arbitrator 
shall be authorized only to interpret and apply the provisions of this Agreement and shall have no 
power to modify or change this Agreement in any manner. The decision of the arbitrator shall be 
conclusive, fmal and binding upon the Parties. The decision of the arbitrator may be appealed 
solely on the grounds that the conduct of the arbitrator, or the decision itself, violated the 
provisions of the Arbitration Act, 1991 (Ontario) or solely on a question oflaw as provided for in 
the Arbitration Act, 1991 (Ontario). The Arbitration Act, 1991 (Ontario) shall govern the 
procedures to apply in the enforcement of any award made. If it is necessary to enforce such 
award, all costs of enforcement shall be payable and paid by the Party against whom sueh award 

-"~~is..cenforc.e.d,_-'-Unlesscco_the.rw:iseccpr_ayide_<LiiLthe::arhitralcaw_ard=io3h.ec:e.ontrru:.)C,cceaclcParty-=ShalL.__ 

~"""""\ - bear-( and -be~solel-y-responsible-for) its -own costs incU!l'e~ dufing; ~the_ ~bitration:-proGess,:~d 
......~- ea:Ch Party shall bear (and fie -solely responsible for) its equal share of the costs ofthe arbitrator. 

. Each Party shall be otherwise responsible for its own costs incurred during the arbitration 
process. 
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ARTICLE7 
MISCELLANEOUS 

(a) If the OPA fails to perform any material covenant.or obligation set forth in this 
Agreement and such failure is not remedied within ten (10) Business Days after 
written notice of such failure from Greenfield, the ARCES Contract shall be 
terminated and the amount owed by the OP A to Greenfield shall be determined in 
accordance with Section 4.2(a). 

(b) If Greenfield fails to perform any covenant or obligation set forth in Section 
2.l(a), Section 2.1(c), Section 2.l(d) or Section 2.4(c) of this Agreement and such 
failure is not remedied within ten (1 0) Business Days after written notice of such 
failure from the OP A, such failure shall constitute a "Supplier Event of Default" 
under the ARCES Contract and shall entitle the OP A to exercise any remedies 
thereunder in connection with such default. 

7.2 Injunctive and Other Relief 

Each of Greenfield and the OP A acknowledge that a breach of this Agreement by the other 
Party, including, without limitation, Section 2.1, 2.2, 2.4, and Article 3 shall cause irreparable 
harm to the non breaching Party, and that the injury to non breaching Party shall be difficult to 
calculate .and inadequately compensable in damages. The breaching Party agrees that the non 
breaching Party is entitled to obtain injunctive relief (without proving any damage sustained by 
it) or any other remedy against any actual or potential breach of the provisions of this Agreement 
by the breaching Party. 

7.3 Record Retention; Audit Rights 

Greenfield shall keep complete and accurate records and all other data required for the purpose 
of proper administration of this Agreement. All such records shall be maintained as required by 
laws and regulations but for no less than seven (7) years after the Effective Date. Greenfield, on 
a confidential basis as provided for in Article 3 of this Agreement, shall provide reasonable 
access to the relevant and appropriate financial and operating records and data kept by it relating 
to this Agreement reasonably required for the OP A to (i) comply with its obligations to 
Governmental Authorities, (ii) verify or audit billings or to verify or audit information provided 
in accordance with this Agreement, and (iii) to determine any amounts owing or payable 
pirrsuant to Sections 2.2(a), 2.2(b), 2.2(c) and 2.4(b). The OPA may use its own employees for 
purposes of any such review of records provided that those employees are bound by the 
confidentiality requirements provided for in Article 3. Alternatively, the OPA may at its own 
expense appoint an auditor to conduct its review. 

7.4 Inspection of Site 

(a) The OP A and its authorized agents and Representatives shall, at all times upon 
two (2) Business Days' prior notice, at any time after execution of this Agreement 
and during the term of this Agreement, have access to the Site and every part 
thereof during regular business hours and Greenfield shall, and shall cause all 
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personnel at the Site within the control of Greenfield to furnish the OP A with all 
reasonable assistance in inspecting the Site for the purpose of ascertaining 
compliance with this Agreement; provided that such access and assistance shall 
be carried out in accordance with and subject to the reasonable safety and security 
requirements of Greenfield. 

(b) The inspection of the Site by or on behalf of the OPA shall not relieve Greenfield 
of any of its obligations to comply with the terms of this Agreement. In no event 
will any inspection by the OP A hereunder be a representation that there has been 
or will be compliance with this Agreement and.laws and regulations. 

7.5 Inspection Not Waiver 

Failure by OP A to inspect the Site or any part thereof under Section 7 .4, or to exercise its audit 
rights under Section 7.3, shall not constitute a waiver of any of the rights of the OPA heretinder. 
An inspection or audit not followed by a notice of a default by Greenfield .shall not constitute or 
be deemed to constitute a waiver of any such default, nor shall it constitute or be deemed to 
constitute an acknowledgement that there has been or will be compliance by Greenfield with this 
Agreement. 

7.6 No Publicity 

No Party shall make any public statement or announcement regarding the existence or contents 
of this Agreement without the prior written consent of the other Party. Notwithstanding the 
foregoing and Article 3, following execution of this Agreement, the OPA and its Representatives 
shall be permitted to make a public announcement, which is provided to Greenfield in advance, 
that an agreement has been entered into between the OPA and Greenfield which provides for (i) 
the permanent cessation ·of work on the Facility, (ii) the revocation of the permit set out in 
Section 2.1 (c) in the circumstances described therein, and (iii) further negotiations between the 
OPA and Greenfield to determine the relocation of the Facility, failing which, the damages 
payable to Greenfield will be determined through a process set out in the Agreement. [NTD: 
This clause remains subject to further revision as the OPA has not yet finalized this 
language.] 

7. 7 Business Relationship 

cO Each Party shall be solely liable for the payment of all wages, taxes, and other costs related to the 

_c~~~· '--'--'=;i~c!'~v~;ntJJ"l:~ ~~~s~~hln~it~!~r~:m:U}a~~r~~nt~ill~l~~~!t~k~!(:~~ o· ·:u;:;t~~:~a~:dc:~:~~:~~G::~f~;:::~r:;r~~:r~:,or~:;e;:::.P~~::::~t; . 
Agreement shall create or be deemed to create a relationship of partners, joint venturers, 
fiduciary, principal and agent or any other relationship between the Parties. 

7.8 Binding Agreement 

Except as otherwise set out in this Agreement, this Agreement shall not confer upon any other 
Person, except the Parties and their respective successors and permitted assigns, any rights, 
interests, obligations or remedies under this Agreement. This Agreement and all of the 
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provisions of this Agreement shall be binding upon and shall enure to the benefit of the Parties 
and their respective successors and permitted assigns. 

7.9 Assignment 

(a) Neither this Agreement nor any of the rights, interests or obligations under this 
Agreement may be assigned by Greenfield, without the prior written consent of 
the OP A, which consent shall not be unreasonably withheld; provided that 
Greenfield may without the consent of the OP A assign this Agreement and all 
benefits and obligations hereunder to the Affiliate which will develop, construct, 
own and operate the Relocated Facility as contemplated by Section 2.5, provided 
that the assignee agrees in writing in a form satisfactory to the OP A, acting 
reasonably, to assume and be bound by the terms and conditions of this 
Agreement. 

(b) Neither this Agreement nor any of the rights, interests or obligations under this 
Agreement may be assigned by the OP A, without the prior written consent of 
Greenfield, which consent shall not be unreasonably withheld; provided that the 
OP A shall have the right to assign this Agreement and all benefits and obligations 
hereunder without the consent of Greenfield to the Government of Ontario or any 
corporation owned or Controlled by the Government of Ontario with a credit 
rating that is equal to or better than the OPA's credit rating, and which assumes 
all of the obligations and liabilities of the Ontario Power Authority under this 
Agreement and agrees to be novated into this Agreement in the place and stead of 
the OPA, provided that the assignee agrees in writing to assume and be bound by 
the terms and conditions of this Agreement, whereupon, the OP A shall be relieved 
of all obligations and liability arising pursuant to this Agreement. 

7.10 SurVival 

The provisions of Section 2.1, Section 2.2, Article 3, Section 4.1(b), Section 4.2, Article 6, and 
Section 7.3, shall survive the expiration of the term. 

7.11 Counterparts 

This Agreement may be executed in two or more counterparts, and all such counterparts shall 
together constitute one and the same Agreement. It shall not be necessary in making proof of the 
contents of this Agreement to produce or account for more than one such counterpart. Any Party 
may deliver an executed copy of this Agreement by facsimile or electronic mail but such Party 
shall, within ten (10) Business Days of such delivery by facsimile or electronic mail, promptly 
deliver to the other Party an originally executed copy of this Agreement. 

7.12 Time of Essence 

Time is of the essence in the performance of the Parties' respective obligations under this 
Agreement. 
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7.13 No Third-Party Beneficiaries 

This Agreement is for the sole benefit of the parties hereto and their respective successors and 
permitted assigns and nothing herein, express or implied, is intended to or shall confer upon any 
other person any legal or equitable right, benefit or remedy of any nature whatsoever, imder or 
by reason of this Agreement. 

7.14 Further Assurances 

Each of the Parties shall, from time to time on written request of the other Party, do all such 
further acts and execute and deliver or cause to be done, executed or delivered all such further 
acts, deeds, documents, assurances and things as may be required, acting reasonably, in order to 
fully perform and to more effectively implement and carry out the terms of this Agreement. 

IN WITNESS WHEREOF, and intending to be legally bound, the Parties have executed this 
Agreement by the undersigned duly authorized representatives as of the date first stated above. 

GREENFIELD SOUTH POWER 
CORPORATION 

By: 
--------~---------------
Name: Gregory M. Vogt 

Title: President 

I have authority to bind the corporation 
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ONTARIO POWER AUTHORITY 

By: 
------------------------
Name: Colin Andersen 

Title: Chief Executive Officer 

I have authority to bind the corporation. 



EXHIBIT A 
FORM OF IRREVOCABLE STANDBY LETTER OF CREDIT 

DATE OF ISSUE: • 

APPLICANT: Ontario Power Authority 

BENEFICIARY: Greenfield South Power Corporation 

AMOUNT: e 
EXPIR.YDATE: • 

EXPIRY PLACE: Counters of the issuing financial institution in Toronto, Ontario 

CREDIT RATING: [Insert credit rating only if the issuer is not a financial institution listed in 
either Schedule I or II of the Bank Act] 

TYPE: Irrevocable Standby Letter of Credit 

NUMBER: 

We hereby authorize you to draw on [insert name of financial institution and financial 
institution's address in Toronto, Ontario] in respect of irrevocable standby letter of credit No. 
-:c--c-:---= (the "Credit''), for the account of the Applicant up to an aggregate amount of $• ( • 
Canadian dollars) available by your draft at sight, accompanied by: 

1. A certificate signed by an officer of the Beneficiary stating that: 

"The Ontario Power Authority is in breach of its obligation set out in Section 2.2 
of the Facility Relocation and Settlement Agreement between the Beneficiary and 
the Applicant, and therefore the Beneficiary is entitled to draw upon the Credit in 
the amount of the draft attached hereto."; and 

2. A certified true copy of a letter sent by the Beneficiary to the Applicant, by 
facsimile to 416-969-6071 and by courier to the attention of Michael Lyle, 
General Counsel, 120 Adelaide Street West, Suite 1600, Toronto ON M5H 1Tl, 
notifying the Applicant that the Beneficiary intends to draw on this Credit, 
together with a copy of the facsimile confirmation and courier receipt evidencing 
that the letter was received by the Beneficiary no less than [ten (10)] business 
days prior to the date of the draw. 

Drafts drawn hereunder must bear the clause "Drawn under irrevocable Standby Letter of Credit 
No. [insert number] issued by [the fmancial institution] dated [insert date]". 

Partial drawings are permitted. 

This Credit is issued in connection with the Facility Relocation and Settlement Agreement dated 
as of the • day ofNovember, 2011 between the Beneficiary and the Applicant. 
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We agree with you that all drafts drawn under, and in compliance with the terms of this Credit 
will be duly honoured, if presented at the counters of [insert the financial institution and 
financial institution's address, which must be located in Toronto, Ontario] at or before 5:00 
pm (EST) on [insert the expiry date]. 

This irrevocable standby letter of credit is subject to the International Standby Practices ISP 98, 
International Chamber of Commerce publication No. 590 and, as to matters not addressed by the 
ISP 98, shall be governed by the laws of the Province of Ontario and applicable Canadian federal 
law, and the parties hereby irrevocably agree to attorn to the non-exclusive jurisdiction of the 
courts of the Province of Ontario. 

-END-

[Insert name of Financial Institution] 

By: 
----------~-------------
Authorized Signatory 
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EXHIBITB 
COPY OF CERTIFICATE OF APPROVAL-AIR NUMBER 2023-7HUMVW 
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SCHEDULE 4.2- TERMINATION COMPENSATION 

(a) In order to determine the amount of compen~ation payable pur~uant to Section 
4.2(a) (the "Termination Compensation"); Greenfield shall deliver to the OPA a 
notice setting out the amount claimed as compensation and details of the 
computation thereof (the "Compensation Notice"). The OPA shall be entitled, by 
notice given within thirty (30) days after the date of receipt of the Compensation 
Notice, to require Greenfield to provide such further supporting particulars as the 
OPA considers necessary, acting reasonably. 

(b) If the OPA does not dispute the Termination Compensation, the OPA shall pay to 
Greenfield the Termination Compensation within sixty (60) days after the date of 
receipt of the Compensation Notice. If the Termination Compensation is 
disputed, the OPA shall pay to Greenfield the amount of Termination 
Compensation as determined in accordance with paragraph (d) not later than sixty 
(60) days after the date on which the dispute with respect to the amount of 
Termination Compensation is resolved. 

(c) If the OPA wishes to dispute the Termination Compensation, the OPA shall give 
to Greenfield a notice (the "OPA Compensation Notice") setting out an amount 
that the OPA proposes as the Termination Compensation payable pursuant to 
Section 4.2(a), together with details of the computation. If Greenfield does not 
give notice (the "Greenfield Non-acceptance Notice") to the OPA stating that it 
does not accept the amount proposed in the OPA Compensation Notice within 
thirty (30) days after the date of receipt of the OPA Compensation Notice, 
Greenfield shall be deemed to have accepted the amount of Termination 
·compensation so proposed.· If a Greenfield Non-acceptance Notice is given, the 
OPA and Greenfield shall attempt to determine the Termination Compensation 
through negotiation. If the OP A and Greenfield do not agree in writing upon the 
Termination Compensation within sixty (60) days after the date of receipt of the 
Greenfield Non-acceptance Notice, the Termination Compensation shall be 
determined in accordance with the procedure set forth in paragraph (d) and 
Sections 6.1 and 6.2 shall not apply to such determination. 

(d) Dispute Resolution 

If the negotiation described in paragraph (c), above, does pot result in an 
. agreement.in writing.on. the amount of .. the TerminationComJ:lensation, 

either.theD.PAor _Greenfield may, after the_date of_the expiry of a period _ 
of sixty { 60) days after the- date of receipt of the Greenfield Non
acceptance Notice, by notice to the other require the dispute to be resolved 
by arbitration as set out below. The OP A and Greenfield shall, within 
thirty (30) days after the date of receipt of such notice of arbitration, 
jointly appoint a valuator to determine the Termination Compensation. 
The valuator sp appointed shall be a duly qualified business valuator, 
independent of each of the OPA and Greenfield, where the individual 
responsible for the valuation has not less than ten (10) years' experience in 
the field of business valuation. If the OPA and Greenfield are unable to 
agree upon a valuator within such period, the OPA and Greenfield shall 
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jointly make application (provided that if a party does not participate in 
such application, the other party may make application alone) under the 
Arbitration Act, 1991 (Ontario) to a judge of the Superior Court of Justice 
to appoint a valuator, and the provisions of the Arbitration Act, 1991 
(Ontario) shall govern such appointment. The valuator shall determine the 
Termination Compensation within sixty (60) Business Days after the date 
of his or her appointment. The fees and expenses of the valuator shall be 
paid by the OPA. Greenfield's and the OPA's respective determinations of 
the Termination Compensation shall be based upon the Compensation 
Notice and the OPA Compensation Notice, as applicable. 

(ii) In order to facilitate the determination of the Termination Compensation 
by the valuator, each of the OP A and Greenfield shall provide to the 
valuator such information as may be requested by the valuator, acting 
reasonably, and each of the OPA and Greenfield shall permit the valuator 
and the valuator's representatives to have reasonable access during normal 
business hours to such information and to take extracts therefrom and to 
make copies thereof. 

(iii) The Termination Compensation as determined by the valuator shall be 
final, conclusive and binding and not subject to any appeal. 

(e) Any amount to be paid under paragraph (b) shall bear interest at a variable 
nominal rate per annum equal on each day to the Interest Rate then in effect from 
the Effective Date to the date of payment. For the purposes of this paragraph, 
"Interest Rate" nieans the annual rate of interest established by the Royal Bank 
of Canada or its successor, from time to time, as the interest rate it will charge for 
demand loans in Canadian dollars to its commercial customers in Canada and 
which it designates as its "prime rate" based on a year of 365 or 366 days, as 
applicable. Any change in such prime rate shall be effective automatically on the 
date such change is announced by the Royal Bank of Canada. 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Michael Lyle 
November21, 201110:17 PM' 
Colin Andersen 
JoAnne Butler; Michael Killeavy 
Fw: Revised FRSA 
Blackline Facility Relocation and Settlement Agreement (McMillan Draft November 21 
2011).pdf; Facility Relocation and Settlement Agreement (McMillan draft November 21 
2011).doc 

Update on where we are. Remains only one key issue in my view - focus of discussion on lost 
profit calculation has moved from residual value to appropriate discount rate. 

Original Message -----
From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Monday, November 21, 2011 1e:e8 PM 
To: Michael Lyle; Michael Killeavy; JoAnne Butler 
Cc: Ivanoff, Paul <Pivanoff@osler.com>; Smith, Elliot <ESmith@osler.com> 
Subject: FW: Revised FRSA 

This just arrived from Carl. We are certainly getting closer, but we still a few outstanding 
issues to resolve, principally as they relate to the quantification of damages: 

In Section 2.1(e), they want to restrict the period to which the OPA can have a say 
on the sale of the Facility Equipment. 

In Section 2.5, they have added a laundry list of items which would need to be 
reflected in a revised NRR if there were a Relocated Facility·and an Amended ARCES. Frankly, 
they are simply doing themselves a disservice by doing this as it simply makes it harder to 
agree on a Relocated Facility. 

In Section 2.4(b), Carl is raising the point that the Secured Lenders have provided 
several LCs for the project (in addition to the LC to the OPA, including an LC to Union Gas 
and the City of Mississauga) and therefore, until such time as those LCs are cancelled, the 
Secured Lender would like cash collateral or a replacement LC. I would propose that the OPA 
return its Completion and Performance LC for cancellation upon execution of this agreement. 
It may take a bit of time to get the other LCs. cancelled. We'll need to give a bit more 
thought on this wording as it should only relate to any outstanding LC. 

In Section 4.2, they will agree to no terminal value of the Facility, but they want 
the NPV of the net revenues to be at a zero discount rate. This does not make sense to me, 

___ as-'-the.c.ne:t::.l'e.venue.sc:S.bo.u.ld.c.a:L:le.asi:ccbe.c.dis:eo.unted.cat.:::.Cf'I.=a nd_mo.!'e.c.likel.yccat-'a"'bigh.el'-'.numbe!"~~. 
{at least compar-able to TCE-'-s 5. 25%), .but certainly not at .zero discount-.,- -I -think- tbat -this , 
will likely be the last issue on the table to-resolve and may -require es·calirfio-n ·between -
Colin and Greg, as I discussed this point at length with Carl on Sunday morning and I don't 
think that the message has sunk in. 

Carl has made an issue about legal fees and consultant's fees on this and future agreements 
and arbitrations, but those costs pale by comparison to the other amounts payable to for the 
cancellation, but we should give this point a bit more thought. 

Regards, Rocco 

-----Original Message-----
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From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Monday, November 21, 2a11 9:39 PM 
To: Smith, Elliot 
Cc: Sebastiane, Rocco 
Subject: RE: Revised FRSA 

Rocco and Elliot, 

Attached is a revised draft of the FRSA which is being reviewed by GSPC.at the same time and 
accordingly subject to the comments of GSPC. I also attach a list showing details of the 
$15a million L/C. 

Schedule 2.2(a) containing details of the of the Equity Sunk Costs consisting of the Eastern 
Power services and materials will follow. 

Carl De Vuono 
McMillan LLP 
direct 416.3a7.4a55 I mobile 416.918.1a46 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7aaa ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

From: Smith, Elliot [ESmith@osler.com] 
Sent: November 2a, 2a11 8:58 PM 
To: Carl De Vuono 
Cc: Sebastiane, Rocco; 'michael.lyle@powerauthority.on.ca' 
Subject: RE: Revised FRSA 

Carl, 
Attached please find the revised FRSA. As with before, in the interest of time I am sending 
this to you and the OPA simultaneously and as such it remains subject to comment by the OPA. 

Elliot 

-----Original Message-----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca) 
Sent: Sunday, November 2a, 2a11 2:2a PM 
To: Sebastiane, Rocco 
Cc: Smith, Elliot 
Subject: RE: Revised FRSA 

Based on the discussion today, and the clear example you gave regarding "hammers", GSPC is 
cutting down its proposed list of Relocated Equipment significantly. We will send that over 
when it is completed, together with the schedule of the Equity Sunk Costs relating to the 
services and work provided by Eastern Power . 

Regarding the proposed payment of the $5.23 million over time under the NUG contract, we are 
ok with the idea but were hoping we could reduce the period to 12 months rather than remning 
term of the contrcat. Based on the current payments under that contract, the increased 
monthly payment on the 12 month schedule should not be an issue for the OPA. 
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North Green Limited is a sister of Greenfield Holdco, both owned by the same corporation. As 
mentioned, Greenfield Holdco owns Greenfield., 

' 
I think we should all see the revisions to sections 2.4(c) and 2.4(d) and 4.2 before 
commenting further on the issues regarding those sections we talked about on the call 
earlier. 

I am also wondering if we should move 2.4(c) and (d) to another section (perhaps 2.1) because 
they don't really involve the Secured Lenders and I think it would be better if Section 2.4 
was limited to issues involving the Secured Lenders. 

Carl De Vuono 
McMillan LLP 
direct 416.387.4855 I mobile 416.918.1846 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416~865.7888 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

From: Sebastiana, Rocco [RSebastiano@osler.com] 
Sent: November 28, 2011 9:59 AM 
To: Carl Oe Vuono 
Subject: Re: Revised FRSA 

Can we delay the call to 18:38? Thanks, Rocco 

Original Message -----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Sunday, November 20, 2811 89:83 AM 
To: Sebastiana, Rocco 
Subject: Re: Revised FRSA 

Would you rather do it later because of the parade? 

Carl De Vuono 
McMillan LLP 

direct - 416.387.4855 
----'mobi-1e--"-4JB;1l;L8~1046·'-'--='-"-__cc-=-'-'~'-"--'--"--'--'CC--'"'--~-=-=--'--''-- -""-"-'---'--' 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Original Message -----
From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Sunday, November 28, 2811 88:55 AM 
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To: Carl De Vuono 
Cc: Smith, Elliot <ESmith@osler.com> 
Subject: RE: Revised FRSA 

Let's use the following call-in number (as I would like Elliot to participate on the call 
also) and let's go with 10 am, as !·need to first drive my kids down to the parade drop-off 
point as they are in the Santa Clause parade today. 

Call-in: 416-343-4295 
Conference ID: 9215401 

Thanks, Rocco 

-----Original Message-----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Sunday, November 20, 2011 6:38 AM 
To: Sebastiana, Rocco 
Subject: Re: Revised FRSA 

I'll follow up on your comments .below and let's speak at 9:30 or 10. 

Carl De Vuono 
McMillan LLP 

direct - 416.307.4055 
mobile - 416.918.1046 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Original Message -----
From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Sunday, November 20, 20.11 01:09 AM 
To: Carl De Vuono 
Cc: Smith, Elliot <ESmith@osler.com>; 'Michael Lyle (Michael.Lyle@powerauthority.on.ca)' 
<Michael.Lyle@powerauthority.on.ca> 
Subject: RE: Revised FRSA 

Carl, can we speak Sunday morning around 9:30.or 10 am? 

I have been through your changes and many of them look fine. Obviously, some of the dollars 
figures will require consideration by my client, but the sooner you can get us the breakdown 
of the Equity Sunk costs the better. Also, can Greg please provide us with a break down of 
how he calculated the additional $90 million to get to $150 million? It would be helpful to 
us to get comfortable that this is a reasonable number. 

Regarding the Relocated Equipment, does Greg has a Schedule 2.1(a) that we can look at? I 
don't understand why he is pushing so hard on these items, as we have already listed the key 
large ticket items in the list. The rest of the equipment he should be able to tell the 
Suppliers to suspend because even if we find a replacement site, it is going to take time to 
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get it approved and permitted and 
stored in a warehouse somewhere. 
unreasonable request on our part. 

then we'd simply be paying to have this other equipment 
To suspend these other items for 60 or so days is not an 

I am quite troubled by your change to Section 4.2 to add a dollar amount for the "deemed 
terminal value of. the Facility". This concept is not part of the "Discriminatory Action 
Compensation" language in the ARCES that we discussed on Friday and furthermore, is 
completely outside of the ARCES Contract. Once the end of the Term of ARCES Contract would 
have been reached, this Facility would have become a merchant power plant as there is· no 
obligation on the part of the OPA to provide any extension or replacement contract. 
Therefore, the terminal value is completely speculative and in fact, could be zero or a 
negative amount depending upon assumptions of future market conditions or system needs at the 
end of the Term. This ask needs to come off the table if we are to come to an agreement by 
Monday. 

Thanks, Rocco 

-----Original Message-----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Saturday, November 19, 2011 11:38 PM 
To: Smith, Elliot; Sebastiane, Rocco 
Cc: Michael.Lyle@powerauthority.on.ca 
Subject: RE: Revised FRSA 

Elliot and Rocco, Thanks for your draft of the FRSA sent earlier today. Attached is a revised 
draft, together with a blackline showing changes from the draft you sent. GSPC is looking at 
these changes at the same time and accordingly they are subject to GSPC' s comments. I 
understand that we may should be receiving a form of release with the amount to be received 
from the OEFC in respect of the OEFC matter and a draft letter from the OPA to provide for 
the balance of the amount. 

Let me know what time you would like to speak tomorrow. 

Carl De Vuono 
McMillan LLP 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

From: smith, Elliot [ESmith@osler.com]· 
Sent: November 19, 2011 10:46 AM 
To: Carl De Vuono; Sebastiane, Rocco 
Cc: Michael.Lyle@powerauthority.on.ca 
Subject: Revised FRSA 

Carl, 
Please find attached a revised draft of the Facility Relocation and Settlement Agreement, 
along with a blackline referencing the version you sent on November 17. If you have any 
questions, let us know. 
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In the interest of time I am sending this to the OPA simultaneously and as such it remains 
subject to further comment by the OPA. 

Elliot 
[cid:imageee2.gif@01CCA6A8.90605290] 

Elliot Smith, P.Eng. 
Associate 

416.862.6435 

DIRECT 

416.862.6666 

FACSIMILE 

esmith@osler.com<mailto:esmith@osler.com> 

Osler, Hoskin & Harcourt LLP 
Box sa, 1 First Canadian Place 
Toronto, Ontario, Canada . MSX 188 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent; Friday, November 18, 2011 6:22 PM 
To: Sebastiane, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Please see fully signed agreement attached. 

Carl De Vuono 
Partner 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Mall eye I 416.865 .7eee ext. 2311 I nadia. malleye@mcmillan. ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Please consider the environment before printing this e-mail. 
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From: Sebastiano,.Rocco [mailto:RSebastiano@osler.com] 
Senf: Friday, November 18, 2811 6:86 PM 
To: Carl De Vuono 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Carl, I have just been advised that the letter was being sent lawyer to lawyer. So, ·would 
you please send it to Greg for his execution. 

Thanks, Rocco 

From: Sebastiana, Rocco 
Sent: Friday, November 18, 2811 6:84 PM 
To: 'Carl De Vuono' 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

The letter has been signed and enclosed is a. copy. I believe that it has been sent to GSPC 
also. Perhaps you can confirm that Greg has received it. 

Thanks, Rocco 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2811 6:88 PM 
To: Sebastiana, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Dk. Is the OPA sending the letter to GSPC for signature? 

Carl De Vuono 
Partner 
direct 416.387.4855 I mobile 416.J18.1846 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7888 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or· 

---=cte.lephonaccallcAI1.d"'pe.cmanently_::d_ele_t~thisc.c.emaiL~any.c.J:OpiesJmmedia:tely~"-·· -~~-----

Please consiaer the environment ·before printing thi:s ecmail; 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2811 5:57 PM 
To: Carl De Vuono 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 
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Yes, the media statement is the one that I sent you. It is my understanding that the media 
statement may be issued on Monday as opposed to today. 

·Regards, Rocco 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2011 5:36 PM 
To: Sebastiane, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

The letter is ok. I assume the media statement is the one you sent me a couple of minutes 
ago. 

Please have the OPA sign and send the letter GSPC and GSPC will sign. and send it back. 

Carl De Vuono 
Partner 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: .Nadia Malleye I 416.865.7000 ext. 2311 I nadia. malleye@mcmillan. ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Please consider the environment before printing this e-mail. 

From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2011 5:29 PM 
To: Carl De Vuono 
Cc: Michael Lyle (Michael.Lyle@powerauthority.on.ca); Smith, Elliot 
Subject: Agreement in Principle Letter 

Confidential and Without Prejudice 

Carl, 

We are ok with your changes to the letter with one minor change. 
positive statement that the OPA will be issuing a media statement 
letter. 

We have also added a 
in connection with the 

If you are ok with the letter then we will proceed to have the OPA sign it and send it over 
to Greenfield. 

Regards, Rocco 
[cid:image002.gif@01CCA6A8.90605290] 
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Rocco Sebastiane 
Partner 

416.862.5859 

DIRECT 

416.862.6666 

FACSIMILE 

rsebastiano@osler.com 

Dsler, Hoskin & Harcourt 
Box se, 1 First Canadian 
Toronto, Ontario, Canada 

LLP 
Place 

M5X 188 

[cid:imageee3.gif@e1CCA6A8.9e6e529e]<http://www.osler.com/> 

******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser ou dele divulguer sans autorisation. 

******************************************************************** 
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DRAFTDOCUMENTCONFLDENTML 
AND WITHOUT PREJUDICE 

DRAFT: OSLERMcMILLAN COMMENTS 
NOVEMBER 21)1, 2011 . '·-

FACILITYRELOCATION AND SETTLEMENTAGREEMENT 

This Facility Relocation and Settlement Agreement (the "Agreement") is dated as 
of the • day of November, 2011 (the "Effective Date") between Greenfield _South Power 
corporation ("Greenfield") and the Ontario Power Authority (the "OPA"). Greenfield and the 
OPA are each referred to as a "Party" and collectively as the "Parties". 

WHEREAS the OPA and Greenfield executed a Clean Energy Supply Contract 
dated as of the 12th day of April, 2005 and amended and restated as ofthe 16th day of March, 
2009 (the "ARCES Contract"); 

AND WHEREAS in response to the local community's concerns about the 
Greenfield South Generating Station, the Government of Ontario committed to relocate the 
Facility; 

AND WHEREAS Greenfield has, as a result of the commitment of the . 
Government of Ontario to relocate the Facility and at the request of the OPA, agreed to stop 
construction work on the Facility and the OPA and Greenfield have agreed to relocate the 
Facility, all on the terms and conditions set forth in this Agreement; 

NOW THEREFORE, in consideration of the mutual agreements set forth herein 
and other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, and intending to be legally bound, the Parties agree as follows: 

1.1 Definitions 

ARTICLE I 
INTERPRETATION 

In addition to the terms defined elsewhere herein, the following capitalized terms shall have the 
meanings stated below when used in this Agreement: 

"Affiliate" of a Person means any Person that Controls, is Controlled by, or is under common 
· Control with, that Person. 

"Amended ARCES" has the meaning given to that term in "section 2.5. 

"Arm's Length" means, with respect to two or more Persons, that such Persons are not related 
to each other within the meaning of subsections 251(2), (3), (3.1), (3.2), (4), (5) and (6) of the 
Income=-rax'71-cT~(6maaa-yor-thiit=such"Persons, · -as=irinafter-Of-fud,-ueal"With"'eicli=crtrrerat=a--· ---
particular ti:meaf arrn's1ength. · --- -- ---- ---- --- -

"Business Day" means a day, other than a Saturday or Sunday or statutory holiday in the 
Province of Ontario or any other day on which banking institutions in Toronto, Ontario are not 
open for the transactio_n of business. 

"Confidential Information" means this Agreement, any prior drafts of this Agreement and 
correspondence related to this Agreement, any arbitration pursuant to this Agreement (including, 
without limitation, the proceedings, written materials and any decision) and all information that 
has been identified as confidential and which is furnished or disclosed by the Disclosing Party 
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and its Representatives to the Receiving Party and its Representatives in connection with this 
Agreement, whether before or after its execution, including all new information derived at any 
time from any such confidential information, but excluding: (i) publicly-available information, 
unless made public by the Receiving Party or its Representatives in a manner not permitted by 
this Agreement; (ii) information already known to the Receiving Party prior to being furnished 
by the Disclosing Party; and (iii) information disclosed to the Receiving Party from a source 
other than the Disclosing Party or its Representatives, if such source is not subject to any 
agreement with the Disclosing Party prohibiting such disclosure to the Receiving Party; and (iv) 
infomiation that is independently developed by the Receiving Party. 

"Contractor" means any Person engaged to perform work on the Facility. 

"Control" means, with respect to any Person at any time, (i) holding, whether directly or 
indirectly, as owner or other beneficiary, other than solely as the beneficiary of an unrealized 
security interest, securities or ownership interests of that Person carrying votes or ownership 
interests sufficient to elect or appoint fifty percent (50%) or more of the individuals who are 
responsible for the supervision or management of that Person, or (ii) the exercise of de facto 
control of that Person, whether direct or indirect and whether through the ownership of securities 
or ownership interests, by contract or trust or otherwise, provided that where such Person is a 
non-share capital corporation, in respect of which the majority of the members of the board of 
directors are appointed by the Lieutenant Governor in Council or a member of the Executive 
Council of Ontario, such Person shall be considered to be Controlled by the Government of 
Ontario. 

"Credit Facility" means any loans, notes, bonds, letter of credit facilities, or debentures or other 
indebtedness, liabilities or obligations, for the financing of the Facility, which include a charge, 
mortgage, pledge, security interest, assignment, sublease, deed of trust or similar instrument with 
respect to all or any part of the Supplier's Interest granted by Greenfield that is security for any 
indebtedness, liability or obligation of Greenfield, together with any amendment, change, 
supplement, restatement, extension, renewal or modification thereof. 

"Disclosing Party", with respect to Confidential Information, is the Party providing or 
disclosing such Confidential Information and may be the OPA or Greenfield, as applicable. 

"Facility" means the natural gas fuelled combined cycle generating facility being constructed at 
2315 Loreland Avenue, Mississauga, ON, L4X 2A6, commonly known as Greenfield South 
Generating Station. 

"Facility Equipment" means any materials, products, equipment, machinery, components or 
apparatus which does or will form part ofthe Facility. 

"Government of Ontario" means Her Majesty the Queen in right of Ontario. 

"Governmental Authority" means any federal, provincial, or municipal government, parliament 
or legislature, or any regulatory authority, agency, tribunal, commission, board or department of 
any such government, parliament or legislature, or any court or other law, regulation or rule
making entity, having jurisdiction in the relevant circumstances, including the Government of 
Ontario, the Independent Electricity System Operator, the Ontario Energy Board, the Electrical 
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Safety Authoi-ity, .and any Person acting under the authority of any Governmental Authority, but 
excluding the Ontario Power Authority. 

"Greenfield Holdco" means Greenfield South. Holdco Corp., ~e parent corporation of 
Greenfield. 

"HRSG" means the· heat recovery steam generator for the Facility. 

"Independent Engineer" means [•], an engineer who has been selected by the OPA and is 
acceptable to Greenfield, that is: 

(i) a professional engineer duly qualified and licensed to practice engineering in the 
Province of Ontario; and 

(ii) employed by an independent engineering firm which holds a certificate of 
authorization issued by the Professional Engineers Ontario that is not affiliated 
with or directly or indirectly Controlled by Greenfield or the OP A and that does 
not have a vested interest in the design, engineering, procurement, construction, 
testing, and/or operation of the Facility. [NTD: Can we identify the IE new? 
Can the OP.\ f!lease suggest twa oF ti!Fee aames aeeeiJtallle to them aall 
CFeenfielll will el!aase ane.j[NTD: The OPA is running an abbreviated 
procurement process to select an IE and will try to complete this by Friday.] 

"Losses" means, any and all loss, liability, cost, claim, interest, fine, penalty, assessment, 
damages available at law or in equity, expense, including the costs and expenses of any action, 
application, claim, complaint, suit, proceeding, demand, assessment, judgement, settlement or 
compromise relating thereto (including the costs, fees and expenses of legal counsel on a 
substantial indemnity basis). 

"Person" means a natural person, firm, trust, partnership, limited partnership, company or 
corporation (with or without share capital), joint venture, sole proprietorship, Governmental 
Authority or other entity of any kind. 

"Receiving Party", with respect to Confidential Information, is the Party or Parties receiving 
Confidential Information and may be OP A or Greenfield, as applicable. 

"Relocated Equipment" has the meaning given to that term in Section 2.1(a). 

"Relocated F_llciJifi"has the meaning giVf:~!o_t_hat term in SectjonJ~ . __ ... 

"Reptes_entatives" · llf~ru1s · a· Party's arrectors, officers; ·employees, auditors, - c6ifsulnints 
(including economic and legal advisors), contractors and agents and those of its Affiliates and, in 
the case of the OPA, shall include the Government of Ontario and 'any corporation owned or 
Controlled by the Government of Ontario, and their respective directors, officers, employees, 
auditors, consultants (including economic and legal advisors), contractors and agents. 

"Secured Lender" has the meaning given to that term ip. the ARCES Contract. 

'"Secured Lender's Security Agreement" has the meaning given to that term in the ARCES 
Contract. 
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"Site" means the location of the Facility and includes laydown lands in the vicinity of the 
Facility, if any. 

"Supplier" means any Person engaged to supply Facility Equipment. 

"Supplier's Interest" means the right, title and interest of Greenfield in or to the Facility and the 
ARCES Contract, or any benefit or advantage of any of the foregoing. 

1.2 Exhibits 

The following Exhibits are attached to and form part of this Agreement: 

Exhibit A 
ExhibitB 

Form oflrrevocable Standby Letter of Credit 
Copy of Certificate of Approval-Air number 2023-7HUMVW 

1.3 Headings 

The inclusion of headings in this Agreement are for convenience of reference only and shall not 
affect the construction or interpretation of this Agreement. 

1.4 Gender and Number 

In this Agreement, unless the context otherwise requires, words importing the singular include 
the plural and vice versa and words importing gender include all genders. 

1.5 Currency 

Except where otherwise expressly provided, all amounts in this Agreement are stated, and shall 
be paid, in Canadian dollars and cents. 

1.6 Entire Agreement 

This Agreement constitutes the entire agreement between the Parties pertaining to the subject 
matter of this Agreement. There are no warranties, conditions, or representations (including any 
that may be implied by statute) and there are no agreements in connection with the subject matter 
of this Agreement except as specifically set forth or referred to in this Agreement. No reliance is 
placed on any warranty, representation, opinion, advice or assertion of fact made by a Party to 
this Agreement, or its directors, officers, employees or agents,· to the other Party to this 
Agreement or its directors, officers, employees or agents, except to the extent that the same has 
been reduced to writing and included as a term of this Agreement. 

1.7 Waiver, Amendment 

Except as expressly provided in this Agreement, no amendment or waiver of any provision of 
this Agreement shall be binding unless executed in writing by the Party to be bound thereby. No 
waiver of any provision of this Agreement shall constitute a waiver of any other provision nor 
shall any waiver of any provision of this Agreement constitute a continuing waiver or operate as 
a waiver of; or estoppel with respect to, any subsequent failure to comply unless otherwise 
expressly provided. 
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1.8 Governing Law 

This Agreement shall be governed by and construed in accordance with the laws of the Province 
of Ontario and the laws of Canada applicable therein. 

1.9 Preparation of Agreement 

Notwithstanding the fact that this Agreement was drafted by the OPA's legal and other 
professional advisors, the Parties acknowledge and agree that any doubt or ambiguity in the 
meaning, application or enforceability of any term or provision of this Agreement shall not be 
construed or interpreted against the OPA or in favour of Greenfield when interpreting such term 
or provision, by virtue of such fact. 

1.10 Severability of Clauses 

If, in any jurisdiction, any provision of this Agreement or its application to any Party or 
circumstance is restricted, prohibited or unenforceable, the provision shall, as to that jurisdiction, 
be ineffective only to the extent of the restriction, prohibition or unenforceability without 
invalidating the remaining provisions of this Agreement and without affecting its application to 
other Parties or circumstances. 

ARTICLE2 
COVENANTS 

2.1 Cessation of Construction 

(a) Greenfield shall forthwith cease construction of the Facility and any part thereof 
and shall cause all of its Contractors to cease·any work at the Facility and to fully 
demobilize from the Site, other than any activities that may be reasonably 
necessary in the circumstances to bring such work to a conclusion. Greenfield 
shall also cause the Suppliers to cease manufacturing the Facility Equipment, 
except for the gas turbine, the HRSG, the transformers, and the pumps [and the 
other material and Equipment that has been contracted for and which will be 
useable at the Relocated Facility and which is listed on Schedule 2.1(a)] 

'l~ (collectively, the "Relocated Equipment"). Suppliers may continue to 
.......--. manufacture and supply the Relocated Equipment and Greenfield shall continue 
ct:) to perform its payment and other obligations under the contracts relating to the 

manufacture and supply of the Relocated Equipment. Greenfield shall not permit 
~ any of the Fadlity Equipm_entto_be_deliv_er.ed_to_ the_Site. Gr.eenfieldsha!Larrange. 

U
----_- -------~~~~~~~~----~

for suitable st9_!_8cge for the Relocated E9.uipment as comJJl~t_~g_ and ai!_QQ§tl;_for 
. the completion oi-:manuf!ictllre and supply, transportation; insurance and storage 

of the Relocated Equipment shall be dealt with in accordance with Section 2.2. 
[NTD: The OPA reserves comment on this paragraph until it has had an 
opportunity to review Schedule 2.1(a).] 

(b) Notwithstanding Section 2.l(a), Greenfield shall, or shall cause a Contractor to (i) 
maintain safety and security of the Site consistent with the standards to which 
safety and security of the Site was maintained prior to the Effective Date, (ii) 
fulfill all applicable obligations under the Occupational Health and Safety Act 
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(Ontario), and (iii) maintain insurance coverage in accordance with Section 2.10 
of the ARCES Contract, with the costs· of maintaining such safety and security 
and the costs of such insurance to be included in the costs provided for in Section 
2.2(a). 

· (c) Within thirty (30) days after the date that the Equity Sunk Costs have been paid, 
Greenfield shall apply for a review of Certificate of Approval-Air number 2023-
7HUMVW (a copy of which is attached as Exhibit B) pursuant to section 20.4(1) 
of the Environmental Protection Act (Ontario) and request that such approval be 
revoked without the issuance of a new Certificate of Approval-Air for the 
Facility, and, to the extent permitted, Greenfield shall request that consideration 
of the application be expedited. 

(d) Greenfield shall not at any time (i) reapply for an environmental compliance 
approval for the Facility or for any other electricity generation facility at the Site, 
or (ii) recommence any construction activity in connection with the Facility at the 
Site. 

(e) During the Restricted Period, Greenfield shall not ,;_{j}grant any security interests 
in the Facility, the Facility Equipment and the Site, and shall ~not intentionally 
grant any encumbrances to title to the Facility, the Facility Equipment ai!G tile Site 
free ai!G elear sf all l!fl6llffiBFai!ees. Greeafie!a slia11 astor the Site [NTD: this is 
intended to deal with construction and other liens that may be registered or 
claimed as a result of the ceasing of construction!; or .(ii) sell, transfer, dispose 
of, or otherwise enter into any agreement (directly or indirectly) relating to the 
ownership of the Facility, the Facility Equipment or the Site, without in the case 
of each of(i) and (ii), the OPA's prior written consent, acting reasonably. [NTD: 
S111l;jeet to fllrtlieF diseussio.R.J "Restricted Period" means the period 
com·mencing on the EffeCtive Date and ending on the earlier of: (x) the date the 
Amended ARCES is entered into; and (ii) the date ofexvirv.ofthis Agreement in 
accordance with Section 4.lCa). !NTD: Sales should be allowed after the new 
ARCES is signed since the FMV will be taken into account in determining 
the NRR. Any sale after the Restricted Period will be reflected in the 
calculation of Damages under Section 4.2]. 

Payment of Costs 

(a) The OPA shall be responsible for and shall reimburse Greenfield for: (i) all costs 
(including cancellation costs required by contracts) incurred by Greenfield or for 
which Greenfield is or may become liable in complying with the obligations of 
Greenfield set out in Section 2.l(a) and Section 2.l(b), arui-(ii) all costs incurred 
by Greenfield in connection with the development and construction ofthe Facility 
prior to the Effective Date and becoming due on or after the Effective Date, and 
(iii) all costs in respect of legal. accounting and other professional services 
incurred by Greenfield in connection with the negotiation and entering into of this 
Agreement and the camp let ion of the transactions ·contemplated hereunder, 
including the negotiation of the Amended ARCES as contemplated by Section by 
Section 2.5 and the detennination of damages as provided in Section 4.2, which 
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have not been advanced, drawn, or committed by the Secured Lenders to be 
advanced or drawn, on any Credit Facility .. 

Greenfield shall provide the OP A and the Independent Engineer with a detailed 
list of all costs incurred by Greenfield up to the Effective Date in connection with 
the design, development, permitting and construction of the Facility, including 
without limitation in respect of engineering, design, permitting, letter of credit 
interest and other development costs excluding any such costs which have been 
paid for or reimbursed by draws or advances from any Credit Facility and without 
duplication of those costs payable pursuant to Section 2.2(a) (the "Equity Sunk 
Costs"), along with such documentation as is reasonably required by the 
Independent Engineer to substantiate such Equity Sunk Costs and confirm that 
such costs have not been paid for or reimbursed by draws or advances from any 
Credit Facility. Attached hereto as Schedule 2.2(b) is Greenfield's submission of 
the Equity Sunk Costs as of the Effective Date, which shall be considered by the 
Independent Engineer for certification in accordance with Section 2.2( e). The 
OPA shall reimburse Greenfield for the Equity Sunk Costs in accordance with 
Section 2.2( e). 

The OPA shall indemnify, defend and hold. harmless each of Greenfield, 
Greenfield Holdco and North Green Limited and each of their respective 
directors, officers and employees (collectively, the "Greenfield Indemnified 
Parties") from and against any and all Losses of the Greenfield Indemnified 
Parties relating to, arising out of, or resulting from any claims by Contractors, 
Suppliers, Governmental Authorities and employees resulting ·from the cessation 
of construction of the Facility, except if and to the extent that such Losses are the 
result of the negligence or wilful misconduct of any Greenfield Indemnified Party. 

In the case of claims made with respect to which indemnification is sought 
pursuant to this Section 2.2( c), Greenfield shall give prompt written notice to the 
OPA of such claim including a description of such claim in reasonable detail, 
copies of all material written evidence of such claim and the actual or estimated 
amount of the eamagesLosses that have been or will be sustained by the 
applicable Greenfield Indemnified Party, including reasonable supporting 
documentation therefor. The OPA shall assume the control of the defence, 
compromise or settlement of such claim. Upon the assumption of control of any 
claim by the OPA, the applicable Greenfield "Indemnified Party shall co-operate 

~ fully, at OPA's request and cost, to make available to the OPA all pertinent 
r~ -----······-irifoririati6n-and'Witrresseril11iertlii'fueeillreli!-Im.l eriillifl'eu=l'artj'nuntr&l;lnlike 

.. .. such assignments and take sucn: oilier steps as in -the opiiiioii of coillisel for tlie 
OPA are reasonably necessary to enable the OPA to conduct such defence. 
Greenfield shall not and shall not permit any Greenfield Indemnified Party to 
compromise or settle any claim with respect to which indemnification is sought 
pursuant to this Section 2.2(c), without the OPA's prior written consent. acting 
reasonably. 

(d) The Parties acknowledge that the OPA has, upon execution of this Agreement, 
provided to Greenfield, security for the performance of the OPA's indemnity and 
other obligations set out in Section 2.2 in an amount equal to $150 million [NTD: 
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Greenfield to provide an e-mail summary of how it arrived at this number.] 
in the form attached as Exhibit A (the "Costs Security"). If the OPA fails to pay 
any amount certified by the Independent Engineer as being properly owing under 
this Agreement as set out in Section 2.2( e) or fails to comply with its indemnity 
obligations under Section 2.2( c), Greenfield shall have the right to draw such 
unpaid amount from the Costs Security, provided that Greenfield provides the 
OPA with ten (10) Business Days' prior notice of its intent to draw on the Costs 
Security and at the end of such notice period, such unpaid amount remains 
outstanding or such indemnity obligations under Section 2.2( c) have not been 
complied with. 

(e) Greenfield shall submit detailed invoices for the costs referred to in Section 2.2(a) 
and in connection with Equity Sunk Costs payable by the OPA to Greenfield to 
the Independent Engineer with a copy to the OPA. The Independent Engineer 
shall be instructed by the Parties to complete its review of such invoices and 
supporting documentation in an expeditious manner. The Independent Engineer 
shall, within ten (10) Business Days after receipt of such detailed invoices and 
any reasonably required supporting documentation, issue a certificate certifying 
the amounts set out in such invoices which the Independent Engineer does not 
dispute are payable. The OPA shall, within five (5) Business Days after receipt of 
such certificate from the Independent Engineer, pay Greenfield the amount 
certified by the Independent Engineer. Greenfield shall have the opportunity to 
make submissions to the Independent Engineer (with a copy to the OPA) 
regarding the amounts set out in such invoices disputed by the Independent 
Engineer and not certified and the Independent Engineer shall consider such 
submissions and if it agrees with such submissions, shall certify such amounts 
payable and if it does not agree with such submissions, shall provide its reasons to 
Greenfield and theOPA. 

(f) 

(g) 

Notwithstanding any provision in this Agreement to the contrary, to the extent the 
OPA is liable to Greenfield for any costs charged by .a Person who does not deal 
at Arm's Length with Greenfield, such cost shall be deemed to exclude the 
amount that is in excess of the costs that would reasonably have been charged by 
a Person acting at Arm's Length with Greenfield providing substantially the same 
material or services in respect of such costs to Greenfield. 

The costs of the Independent Engineer shall be borne by the OPA. 

2.3 ARCES Contract 

By entering into this Agreement, neither Greenfield nor the OPA waives any provision of the 
AR<::;ES Contract, provided that the obligations of Greenfield and the OPA under the ARCES 
Contract shall be suspended during the term of this Agreement, except as otherwise set out 
herein. For greater certainty, the OPA and Greenfield agree that the ARCES Contract continues 
to be in full force and effect. 
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2.4 Credit Facilities 

(a) Greenfield agrees to promptly seek any required consent of any Secured Lenders 
to the entering into of this Agreement by the OPA and Greenfield. 

(bY The OPA shall pay to the Secured Lenders all accrued and unpaid interest and any 
make whole payments or breakage fees which Greenfield is obliged to pay to the 
Secured Lenders pursuant to the Credit Facilities, together with the outstanding 
principal amount of the debt facilities funded under the Credit Facilities and shall 
replace or provide cash collateral for all outstanding letters of credit issued by the 
Secured Lenders on behalf of Greenfield in connection with the Facility, in 
exchange for full and final releases from the Secured Lenders: (i) of all 
obligations of Greenfield and Greenfield Holdco under the Credit Facilities and 
the Secured Lender's Security Agreements held by such Secured Lenders and the 
release by such Secured Lenders of all claims and equity or other interests of such 
Secured Lenders in or to Greenfield or Greenfield Holdco, including all security 
held by such Secured Lenders on and against the Site, the Facility and all other 
property and assets of Greenfield and Greenfield Holdco; and (ii) of all claims 
against the OPA and the Government of Ontario in connection with or arising 
from the Secured Lender's Security Agreements, the ARCES Contract and the 
Facility. 

2.5 Good Faith Negotiations 

In furtherance of the commitment of the Government of Ontario to relocate the Facility, 
Greenfield and the OPA agree to work together in good faith to determine a suitable site for a 
new nominal 300 MW natural gas fuelled combined cycle generating facility (the "Relocated 
Facility") and for the future expansion of the Relocated Facility as contemplated below and the 
OPA shall in good faith cooperate with and assist Greenfield in obtaining all licenses, permits, 
certificates, registrations, authorizations, consents or approvals issued by Governmental 
Authorities and required for the development, construction and operation of the Relocated 
Facility, including by advising such Governmental Authorities of the OPA's support for the 
Relocated Facility, but subject to the OPA's limitations on corporate power and authority [NTD: 
Please clarify what these may be?]. In addition, Greenfield and the OPA agree to work 
together in good faith to negotiate an amendment to the ARCES Contract so that it relates to and 
applies to the Relocated Facility (the "Amended ARCES"). The Amended ARCES shall 

· provide for (i) such amendments to the ARCES as are required to reflect the fact that the 
~ Relocated Facility is at a different location, (ii) the agreement of the OPA and Greenfield to 

~~-negotiatiHri-gooHa:itlicauring-cctlie-term.:aftlie=Amerfded*ReE~ega:rd.· iiigcpotenthiFi:>ppoffuriit-ieS" 
~. . · to_-ewarrd th.e-Relotated-facility:l:>y !ill in.9rement~Il~Q\tl\1W :OOP fill:cl-<!Itotlrersuitabk s:ite fqra ·· 

further nominal 300 MW facility governed by a supply agreement with the OPA on terms 
substantially similar to the Amended ARCES, depending on the ability of the system to 
accommodate such incremental or further nominal 300 MW, IESO requirements and that there 
are no significant technical or commercial impediments that cannot be reasonably satisfied, (iii) a 
level of completion and performance security for the Amended ARCES, including for the 
incremental or additional 300 MW that is fninety percent (90%)j- less than that set out in the 
ARCES Contract, and (iv) an adjustment to the "Net Revenue Requirement" to take into account 
any amounts paid by the OPA in connection with the Facility which creates or results in a 
savings or reduced cost for the Relocated Facility, as well as any increased costs to be incurred 
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because an alternate site than the Site will be used. (due to such alternate site being a further 
distance from the offices of Greenfield and due to other factors relating to the alternate site. such 
as, reduced performance of the Relocated Equipment. costlier consumables. services. equipment 
or materiaL such as insurance. costs of delivety of goods or equipment. increased costs in respect 
of environmental compliance. compliance with federal. provincial and municipal requirements. 
higher costs to procure financing and higher costs for interconnection). 

2.6 Power and Authority 

3.1 

(a) The OPArepresents and warrants in .favour of Greenfield that it has the corporate 
power and capacity to enter into this Agreement and to perform its obligations 
hereunder and this Agreement has been duly authorized by all required board 
approvals on the part of the OP A. This Agreement has been duly executed and 
delivered by the OPA and is a legal, valid and binding obligation of the OP A, 
enforceable against the OPA in accordance with its terms. The execution and 
delivery of this Agreement by the OPA and the performance by the OPA of its 
obligations hereunder will not result in the violation of or constitute a default 
under applicable law or ·any judgment, decree, order or award of any 
Governmental Authority having jurisdiction over the OPA. The OPA has received 
or obtained all directives, consents (other than those contemplated to be obtained 
hereunder after the Effective Date) and other authorizations required to be 
received or obtained as a condition to the entering into of this Agreement by the 
OPA and the performance of its obligations hereunder. 

(b) Greenfield represents and warrants in favour ofthe OPA that it has the corporate 
power and capacity to enter into this Agreement and to perform its obligations 
hereunder and this Agreement has been duly authorized by all required board and 
shareholder approvals on the part of Greenfield. This Agreement has been duly 
executed and delivered·by Greenfie1d and is a !ega~ valid and biriding obligation 
of Greenfield, enforceable against Greenfield in accordance with its terms. The 
execution and delivery of this Agreement by Greenfield and the performance by 
Greenfield of its obligations hereunder will not result in the violation of or 
constitute a default under applicable law or any judgment, decree, order or award 
of any Governmental Authority having jurisdiction over Greenfield. Greenfield 
has received or obtained all consents (other than those contemplated to be 
obtained hereunder after the Effective Date) and other authorizations required to 
be received or obtained as a condition to the entering into of this Agreement by 
Greenfield and the performance of its obligations hereunder. 

ARTICLE3 
CONFIDENTIALITY, FIPPA AND PRIVILEGED COMMUNICATIONS 

Confidential Information 

From the Effective Date to and following the expiry of the term, the Receiving Party shall keep 
confidential and secure and not disclose Confidential Information, except as follows: 

(a) The Receiving Party may disclose Confidential Information to its Representatives 
for the purpose of assisting the Receiving Party in complying with its obligations 
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under this Agreement. On each copy made by the Receiving Party, the Receiving 
Party must reproduce all notices which appear on the original. The Receiving 
Party shall inform its Representatives of. the confidentiality of Confidential 
Information and shall be responsible for any breach of this Article 3 by any of its 
Representatives. 

(b) If the Receiving Party or any of its Representatives are requested or required (by 
oral question, interrogatories, requests for information or documents, court order, 
civil investigative demand, or similar process) to disclose any Confidential 
Information in connection with litigation or any regulatory proceeding or 

· investigation, or pursuant to any applicable law, order, regulation or ruling, the 
Receiving Party shall promptly notify the Disclosing Party. Unless the Disclosing 
Party obtains a protective order, the Receiving Party and its Representatives may 
disclose such portion of the Confidential Information to the Party seeking 
disclosure as is required by law or regulation in accordance with Section 3 .2. 

(c) Where Greenfield is the Receiving Party, Greenfield may disclose Confidential 
Information to any Secured Lender or prospective lender or investor and its 
advisors, to the extent necessary, for securing financing for the Relocated Facility, 
provided that any such prospective lender or investor has been informed of the 
Supplier's confidentiality obligations hereunder and such prospective lender or 
investor has covenanted in favour of the OPA to hold such Confidential 
Information confidential and entered into a Confidentiality Undertaking in 
substantially the form set out in Exhibit W to the ARCES Contract or in a similar 
form prepared by Greenfield and approved by the OPA. 

3.2 Notice Preceding Compelled Disclosure 

If the Receiving Party or any of its Representatives are requested or required to disclose any 
Confidential Information, the Receiving Party shall promptly notify the Disclosing Party of such 
request or requirement so that the Disclosing Party may seek an appropriate protective order or 
waive compliance with this Agreement. If, in the absence of a protective order or the receipt of a · 
waiver hereunder, the Receiving Party or its Representatives are compelled to disclose the 
Confidential information, the Receiving Party and its Representatives may disclose only such of 
the Confidential Information to the Party compelling disclosure as is required by law only to 
such Person or Persons to which the Receiving Party is legally compelled to disclose and, in 
connection with such compelled disclosure, the Receiving Party and its Representatives shall 
provide notice to each such recipient (in co-operation with legal counsel for the Disclosing Party) 
that-=si:!ch"'€onfidentia·F-InfDrmafion-is confioentiitFano'-'siiojecHo=tlo~>-oisC!osuie"'o:ii"tefmSCCam!F--'-'~c._:-"" 
contlition:s-equa:l ~to-::tb\JW conta:_inetl. in·· this kgF~efilent. ana,-_3fp_osS:ib~-;_sha:ll-ol5tairr-~al5n· · 
recipient's written agreement to receive and use such Confidential Information subject to those 
terms and conditions. 

3.3 Return oflnformation 

Upon written request by the Disclosing Party, Confidential Information provided by the 
Disclosing Party in printed paper format or electronic format will be returned to the Disclosing 
Party and Confidential Information transmitted by the Disclosing Party in electronic format will 
be deleted from the emails and directories of the Receiving Party's and its Representatives' 
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computers; provided, however, any Confidential Information (i) found in drafts, notes, studies 
and other documents prepared by or for the Receiving Party or its Representatives, or (ii) found 
in electronic format as part of the Receiving Party's oft:.site or on-site data storage/archival 
process system, will be held by the Receiving Party and kept subject to the terms of this 
Agreement or destroyed at the Receiving Party's option. Notwithstanding the foregoing, a 
Receiving Party shall be entitled to make at its own expense and retain one copy of any 
Confidential Information materials it receives for the limited purpose of discharging any 
obligation it may have under laws and regulations, and shall keep such retained copy subject to 
the terms of this Article 3. 

3.4 FIPPA Records and Compliance 

The Parties acknowledge and agree that the OPA is subject to the Freedom of Information and 
Protection of Privacy Act (Ontario) (''FIPPA") and that FIPPA applies to and governs all 
Confidential Information in the custody or control of the OPA ("FIPPA Records") and may, 
subject to FIPPA, require the disclosure of such FIPP A Records to third parties. Greenfield 
agrees to provide a copy of any FIPPA Records that it previously provided to the OPA if 
Greenfield continues to possess such FIPPA Records in a deliverable form at the time of the 
OPA's request. If Greenfield does possess such FIPPA Records in a deliverable form, it shall 
provide the same within a reasonable time after being directed to do so by the OPA. The 
provisions of this section shall survive any termination or expiry of this Agreement and shall 
prevail over any inconsistent provisions in this Agreement. 

3.5 Privileged Communications 

(a) The Parties agree that all discussions, communications and correspondence 
between the Parties or their Representatives from and after the date of this 
Agreement, whether oral or written, and whether Confidential Information or not, 
in connection with the terminatiOn of the ARCES Contract or otherwisexelating 
to any differences between the Parties respecting the ARCES Contract or relating 
to other projects or potential opportunities being discussed between the Parties are 
without prejudice and privileged. 

(b) Notwithstanding Section 3.5(a), nothing in this Agreement shall· prevent 
Greenfield and the OPA from communicating with one another on a with 
prejudice basis at any point in time by designating its communication, whether 
oral or written, as a ''with prejudice" communication, provided that such ''with 
prejudice" communication does not include or refer, either directly or indirectly, 
to any without prejudice and privileged discussions, communications and 
correspondence. 

ARTICLE4 
TERM AND EXPIRY 

4.1 Term and Expiry 

(a) The term of this Agreement shall be effective from the Effective Date for a period 
of 60 days and shall automatically expire at the end of such 60 day period, 
provided that the term may be extended once by an additional period of 60 days 
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. . by either the OPA or Greenfield providing the other Party with written notice rio 
less than five (5) Business Days prior to the expiry of the original term and may 
be further extended for an agreed upmi period of time with the mutual agreement 
in writing of the OPA and Greenfield. 

(b) Upon expiry ofthe term of this Agreement, following any extension exercised in 
accordance with Section 4.l(a): 

(i) the ARCES Contract shall be terminated and the amount owed by the 
OPA to Greenfield in addition to those amounts payable pursuant to 
Section 2.2 shall be determined in accordance with Section 4.2(a); 

(ii) Greenfield shall return to the OPA any remaining portion of the Costs 
Security which the Independent Engineer, acting reasonably, determines 
will not be required to cover any further obligations of Greenfield for costs 
or other liabilities in respect of the cessation of construction of the Facility 
as contemplated by Section 2.2, or for which the OPA may be liable to 
indemnifY any of the Greenfield Indemnified Parties under Section 2.2(c); 
and 

(iii) subject to Section 7.Hl, no Party shall have any further obligations 
hereunder. 

4.2 Damages 

(a) If the ARCES Contract is terminated in accordance with Section 4.1(b)(i) or 
Section 7.l(a) of this Agreement, Greenfield's damages shall be determined in 
accordance with the procedure set out in Schedule 4.2, as the net present value of 
the net revenues, [diseeunted at aassuming no discount rate te be agreed upan], 
from the Facility that are forecast to be earned by Greenfield during the "Term" 
(as defined in the ARCES Contract), taking into account any actions that 
Greenfield should reasonably be expected to take to mitigate the effect of the 
termination of the ARCES Contract, (acknowledging the fact that as provided in 
this Agreement, Greenfield will not complete construction of or operate the 

~ Facility). For greater certainty, the net revenues from the Facility shall be 
....,..., calculated by deducting the costs that would have been incurred by Greenfield in ro connection with the development, construction, financing, operation and 
~ maintenance of the Facility from payments that w?~ld ha~e been made _to r -s- ----------G __ -_ re_ e_ n __ ;!ield-cu_n_--_d_e_r--t-he.AR-.0EScC-o_ ntract='_-w_. cherecan_ ¥_ ...:Eactht.y-_E __ q_.m_p_ m __ ·_·_ent.or-_ -the-cSJte:,--'-----.c_ 

-has-been -sold, the·-quantifieation of-Greenfield's --damages under -this -Seetion-
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4.2(a) "shall take into account the actual proceeds ofanysllch sale, for which aiid 
to the extent the OPA has reimbursed Greenfield for such Facility Equipment or 
the Site. Where any Facility Equipment or. the Site has not been sold, the 
quantification of Greenfield's damages under this Section 4.2(a) shall take into 
account the fair market value or salvage value of the Facility Equipment or the 
Site, at the time such damages are being determined, for which and to the extent 
the OPA has reimbursed Greenfield for such Facility Equipment and the Site. 
[NTD: Greenfield will agree to not include a terminal value for the Facility at 
the end of the Term or revenues relating to periods after the end of the Term, 
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provided no discount rate is applied to the NPV calculation. Given .current 
rates, there are arguments that the rate should be nominal in any event! 

(b~ Upon tbe OPA's payment of damages pursuant to Section 4.2(a), Greenfield shall 
provide a full and final release of all claims against tbe OPA and the Government 
of Ontario in connection with or arising from this Agreement, the ARCES 
Contract and tbe Facility. 

ARTICLES 
NOTICES 

5.1 Notices 

(a) All notices pertaining to tbis Agreement shall be in writing and shall be addressed 
as follows: 

If to Greenfield: 

and to: 

If to the OPA: 

Greenfield Soutb Power Corporation 
2275 Lake Shore Blvd. West 
Suite 401 
Toronto, Ontario M8V 3Y3 

Attention: 
Facsimile: 

Greg Vogt, President 
(416) 234-8336 

McMillan LLP 
Brookfield Place 
181 Bay Street, Suite 4400 
Toronto, Ontario M5J 2T3 

Attention: 
Facsimile: 

Carl DeVuono 
(416) 304-3755 

Ontario Power Autbority 
120 Adelaide Street West 
Suite 1600 
Toronto, Ontario 
M5H !Tl 

Attention: 
Facsimile: 

Michael Lyle, General Counsel 
( 416) 969-6071 

Either Party may, by written notice to the other Parties, change the address to 
which notices are to be sent. 

(b) Notices shall be delivered or transmitted by fucsimile, by hand, or by courier, and 
shall be considered to have been received by the other Party on the date of 
delivery if delivered prior to 5:00 p.m. (Toronto time) on a Business Day and 
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otherwise on the next following Business Day, provided that any notice given 
pursuant to Section 2.2( d) shall be sent by facsimile and by courier. 

ARTICLE6 
DISPUTE RESOLUTION 

6.1 Informal Dispute Resolution 

If any Party considers that a dispute has arisen under or in connection with this Agreement that 
the Parties cannot resolve, then such Party may deliver a notice to the affected Party or Parties 
describing the nature and the particulars of such dispute. Within ten (I 0) Business Days 
following delivery of such notice to the affected Party or Parties, a senior executive (Senior 
Vice-President or higher) from each affected Party shall meet, either in person or by telephone 
(the "Senior Conference"), to attempt to resolve the dispute. Each senior executive shall be 
prepared to propose a solution to the dispute. I:t; following the Senior Conference, the dispute is 
not resolved, the dispute shall be settled by arbitration pursuant to Section 6.2. 

6.2 Arbitration 

Any matter in issue between the Parties as to their rights under this Agreement shall be decided 
by arbitration pursuant to this Section 6.2, provided, however, that the Parties have first 
completed a Senior Conference pursuant to Section 6.1. Any dispute to be decided in 
accordance with this Section 6.2 will be decided by a single arbitrator appointed by the Parties 
or, if such Parties fail to appoint an arbitrator within fifteen (15) days following the reference of 
the dispute to arbitration, upon the application of any of the Parties, the arbitrator shall be 
appointed by a Judge of the Superior Court of Justice (Ontario) sitting in the Judicial District of 
Toronto Region. The arbitrator shall not have any current or past business or financial 
relationships with any Party (except prior arbitration). The arbitrator shall provide each of the 
Parties an opportunity to be heard and shall conduct the arbitration hearing in accordance with 
the provisions of the Arbitration Act, 1991 (Ontario). Unless otherwise agreed by the Parties, the 
arbitrator shall render a decision within ninety (90) days after the end of the arbitration hearing 
and shall notify the Parties in writing of such decision and the reasons therefor. The arbitrator 
shall be authorized only to interpret and apply the provisions of this Agreement and shall have no 
power to modify or change this Agreement in any manner. The decision of the arbitrator shall be 
conclusive, final and binding upon the Parties. The decision of the arbitrator may be appealed 
solely on the grounds that the .conduct of the arbitrator, or the decision itsel:t; violated the 
provisions of the Arbitration Act, 1991 (Ontario) or solely on a question of Jaw as provided for in 

~ the Arbitration Act, .1991 (Ontario). The Arbitration Act, 19~1. (Ontario) shall govern the 

~r::r--I~i~:~r:~~tr{i:~;i;~o~;~s~:~~~~:z;:~E~f~;;~EE£i~Y£:X~g=-c.._ ~~~-
bear (and be solely responsible for) its own costs incurred during the arbitration process, and 
each Party shall bear (and be solely responsible for) its equal share of the costs of the arbitrator. 
Each Party shall be otherwise responsible for its own costs incurred during the arbitration 
process. 
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ARTICLE? 
MISCELLANEOUS 

7.1 Default 

(a) If the OPA fails to perform any material covenant or obligation set forth in this 
Agreement and such failure is not remedied within ten (1 0) Business Days after 
written notice of such failure from Greenfield, the ARCES Contract shall be 
terminated and the amount owed by the OPA to Greenfield shall be determined in 
accordance with Section 4.2(a). · 

(b) If Greenfield fails to perform any covenant or obligation set forth in Section 
2.l(a), Section 2.1(c), Section 2.l(d) or Section 2.4(c) of this Agreement and such 
failure is not remedied within ten (10) Business Days after written notice of such 
failure from the OP A, such failure shall constitute a "Supplier Event of Defauh" 
under the ARCES Contract and shall entitle the OPA to exercise any remedies 
thereunder in connection with such default. 

7.2 Injunctive and Other Relief 

Each of Greenfield and the OPA acknowledge that a breach of this Agreement by the other 
Party, including, without limitation, Section 2.1, 2.2, 2.4, and Article 3 shall cause irreparable 
harm to the non breaching Party, and that the injury to non breaching Party shall be difficult to 
calculate and inadequately compensable in damages. The breaching Party agrees that the non 
breaching Party is entitled to obtain injunctive relief (without proving any damage sustained by 
it) or any other remedy against any actual or potential breach of the provisions of this Agreement 
by the breaching Party. 

7.3 " · · Record Retention; Audit Rights 

Greenfield shall keep complete and accurate records and all other data required for the purpose 
of proper administration of this Agreement. All such records shall be maintained as required by 
laws and regulations but for no less than seven (7) years after the Effective Date. [NTD: 
Beeause the !.RCES Cantmet was signed neaFiy se~·ea yeai'S age, the OF,•. is eeneerned 
that Fetftining FeeaFds fef' sevea yeaFs fram Feearod eFeatian may nat l!e enaugh time.] · 
Greenfield, on a confidential basis as provided for in Article 3 of this Agreement, shall provide 
reasonable access to the relevant and appropriate fmancial and operating records and data kept 
by it relating to this Agreement reasonably required for the OPA to (i) comply with its 
obligations to Governmental Authorities, (ii) verify or audit billings or to verify or audit 
information provided in accordance with this Agreement, and (iii) to determine any amounts 
owing or payable pursuant to Sections 2.2(a), 2.2(b), 2.2(c) and 2.4(b). The OPA may use its 
own employees for purposes of any such review of records provided that those employees are 
bound by the confidentiality requirements provided for in Article 3. Alternatively, the OPA may 
at its own expense appoint an auditor to conduct its review. 

7.4 Inspection of Site 

(a) The OPA and its authorized agents and Representatives shall, at all times upon 
two (2) Business Days' prior notice, at any time after execution of this Agreement 
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and during the term of this Agreement, have access to the Site and every part 
thereof during regular business hours and Greenfield shall, and shall cause all 
'personnel at the Site within the control of Greenfield to furnish the OPA with all 
reasonable assistance in inspecting the Site for the purpose of ascertaining 
compliance with this Agreement; provided that such access and assistance shall 
be carried out in accordance with and subject to the reasonable safety and security 
requirements of Greenfield. 

(b) The inspection of the Site by or on behalf of the OPA shall not relieve Greenfield 
of any of its obligations to comply with the terms of this Agreement. In no event 
will any inspection by the OPA hereunder be a representation that there has been 
or will be comP.liance with this Agreement and laws and regulations. 

7.5 Inspection Not Waiver 

Failure by OPA to inspect the Site or any part thereof under Section 7.4, or to exercise its audit 
rights under Section 7.3, shall not constitute a waiver of any ofthe rights of the OPA hereunder. 
An inspection or audit not followed by a notice of a default by Greenfield shall not constitute or 
be deemed to constitute a waiver of any such default, nor shall it constitute or be deemed to 
constitute an acknowledgement that there has been or will be compliance by Greenfield with this 
Agreement. 

7.6 No Publicity 

No Party shall make any public statement or announcement regarding the existence or contents 
of this Agreement without the prior written consent of th~ other Party. Notwithstanding the 
foregoing and Article 3, following execution of this Agreement, the OPA and its Representatives 
shall be permitted to make a public announcement, which is provided to Greenfield in advance, 
that an agreement has been entered into between the OPA and Greenfield which provides for (i) 
the permanent cessation of work on the Facility, (ii) the revocation of the permit set out in 
Seetion 2.1 (c) in the circumstances described therein, and (iii) further negotiations between the 
OP A and Greenfield to determine the relocation of the Facility, failing which, the damages 
payable to Greenfield will be determined through a process set out in the Agreement. [NTD: 
This clause remains subject to further revision as the OPA has not yet finalized this 
language.] 

7.7 Business Relationship 
~ . . 

_ -_, __ = __ -_ J E-a-ch Pa-ill'. s-ha-ll be sole--l-y l-i--abl-e fi_o_r_ th-e ~-y-__ men_ .t of a_ ll·-· w_ a-g-e-s_._ t-ax----es, an_ d other---costs- -rela_t_ e. d- -to. th-e -__ . emplo;yment.b;y.such_Party.of.Persons who ,perform this Agreement, ..including .alLfederai, 
- provincial, and local ihc-ome, social insurance,~ health, payroll- and :em.ploymeiiFtaxes ana 

statutorily-mandated workers' compensation coverage. None of the Persons employed by any of 
the Parties shall be considered employees of any other Party for any purpose. Nothing in this 
Agreement shall create or be deemed to create a relationship of partners, joint venturers, 
fiduciary, principal and agent or any other relationship between the Parties. 
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7.8 Binding Agreement 

Except as otherwise set out in this Agreement, this Agreement shall not confer upon any other 
Person, except the Parties and their respective successors and permitted assigns, any rights, 
interests, obligations or remedies under this Agreement. This Agreement and all of the 
provisions of this Agreement shall be binding upon and shall enure to the benefit of the Parties 
and their respective successors and permitted assigns. 

7.9 Assignment 

(a) Neither this Agreement nor any of the rights, interests or obligations under this 
Agreement may be assigned by Greenfield, without the prior Written consent of 
the OP A, which consent shall not be unreasonably withheld; provided that 
Greenfield may without the consent of the OPA assign this Agreement and all 
benefits and obligations hereunder to the Affiliate which will develop, construct, 
own and operate the Relocated Facility as contemplated by Section 2.5, provided 
that the assignee agrees in writing in a form satisfactory to the OPA, acting 
reasonably, to assume and be bound by the terms and conditions ·of this 
Agreement. 

(b) Neither this Agreement nor any of the rights, interests or obligations under this 
Agreement may be assigned by the OP A, without the prior written consent of 
Greenfield, which consent shall not be unreasonably withheld; provided that the 
OPA shall have the right to assign this Agreement and all benefits and obligations 
hereunder without the consent of Greenfield to the Government of Ontario or any 
corporation owned or ·Controlled by the Government of Ontario with a credit 
rating that is equal to or better than the OPA's credit rating, and which assumes 
all of the obligations and liabilities of the Ontario Power Authority under this 
Agreement aha agrees to be noVit'ted into this Agreement in the p'lace and stead of 
the OPA, provided that the assignee agrees in writing to assume and be bound by 
the terms and conditions of this Agreement, whereupon, the OPA shall be relieved 
of all obligations and liability arising pursuant to this Agreement. 

7.10 Survival 

The provisions of Section 2.1, Section 2.2, Article 3, Section 4.1(b), Section 4.2, Article 6, and 
Section 7.3, shall survive the expiration of the term. 

7.11 Counterparts 

This Agreement may be executed in two or more counterparts, and all such counterparts shall 
together constitute one and the same Agreement. It shall not be necessary in making proof of the 
contents of this Agreement to produce or account for more than one such counterpart. Any Party 
may deliver an executed copy of this Agreement by facsimile or electronic mail but such Party 
shall, within ten (1 0) Business Days of such delivery by fucsimile or electronic mail, promptly 
deliver to the other Party an originally executed copy of this Agreement. 
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7.12 ·Time of Essence 

Time is of the essence in the performance of the Parties' respective obligations under this 
Agreement. 

7.13 No Third-Party Beneficiaries 

This Agreement is for the sole benefit of the parties hereto and their respective successors and 
permitted assigns and nothing herein, express or implied, is intended to or shall confer upon any 
other person any legal or equitable right, benefit or remedy of any nature whatsoever, under or 
by reason of this Agreement. 

7.14 Further Assurances 

Each of the Parties shall, from time to time on written request of the other Party, do all such 
further acts and execute and deliver or cause to be done, executed or delivered all such further 
acts, deeds, documents, assurances and things as m.ay be required, acting reasonably, in order to 
fully perform and to more effectively implement and carry out the terms of this Agreement. 

IN WITNESS WHEREOF, and intending to be legally bound, the Parties have executed this 
Agreement by the undersigned duly authorized representatives as of the date first stated above. 

GREENFIELD SOUTH POWER 
CORPORATION 

B 
y: ------------------------

Name: GregoryM. Vogt 

Title: President 

I have authority to bind the corporation 
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ONTARIO POWER AUTHORITY 

By: 

Name: Colin Andersen 

Title: Chief Executive Officer 

I have authority to bind the corporation. 



EXHIBIT A 
FORM OF IRREVOCABLE STANDBY LETTER OF CREDIT 

DATE OF ISSUE: 

APPLICANT: 

BENEFICIARY: 

AMOUNT: 

EXPIRY DATE: 

EXPIRY PLACE: 

CREDIT 
RATING: 

TYPE: 

NUMBER: 

• 
Ontario Power Authority 

Greenfield South Power Corporation 

• 
• 
Counters of the issuing financial institution in Toronto, Ontario 

[Insert credit rating only if the issuer is not a financial institution listed in 
either Schedule I or II of the Bank Act] 

Irrevocable Standby Letter of Credit 

We hereby authorize you to draw on [insert name of financial institution and financial 
institution's address in Toronto, Ontario] in respect of irrevocable standby letter of credit No. 
____ (the "Credit''), for the account of the Applicant up to an aggregate amount of$• (• 
Canadian dollars) available by your draft at sight, accompanied by: 

I. A certificate signed by an officer of the Beneficiary stating that: 

"The Ontario Power Authority is in breach of its obligation set out in Section 2.2 
of the Facility Relocation and Settlement Agreement between the Beneficiary and 
the Applicant, and therefore the Beneficiary is entitled to draw upon tile Credit. in 
the ariiouilt of the draft attached hereto."; and 

2. A certified true copy of a letter sent by the Beneficiary to the Applicant, by 
facsimile to 416-969-6071 and by courier to the attention of Michael Lyle, 
General Counsel, 120 Adelaide Street West, Suite 1600, Toronto ON M5H I Tl, 
notifying the Applicant that the Beneficiary intends to draw on this Credit, 
together with a copy ofthe facsimile confirmation and courier receipt evidencing 
that the letter was received by the Beneficiary no less than [ten (10)] business 
days prior to the date of the draw. 

Drafts drawn hereunder must bear the clause "Drawn under irrevocable Standby Letter of Credit 
No. [insert number] issued by [the financial institution] dated [insert date]". 

Partial drawings are permitted. 

This Credit is issued in connection with the Facility Relocation and Settlement Agreement dated 
as of the • day ofNovember, 2011 between the Beneficiary and the Applicant. 
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We agree with you that all drafts drawn under, and in compliance with the terms of this Credit 
will be duly honoured, if presented atthe counters of [insert the financial institution and 
financial institution's addre&s, which must be located in Toronto, Ontario] at or before 5:00 
pm (EST) on [insert the expiry date]. · 

This irrevocable standby letter of credit is subject to the International Standby Practices ISP 98, 
International Chamber of Commerce publication No. 590 and, as to matters not addressed by the 
ISP 98, shall be governed by the laws of the Provioce of Ontario and applicable Canadian federal 
law, and the parties hereby irrevocably agree to attorn to the non-exclusive jurisdiction of the 
courts of the Province of Ontario. 

-END-

[Insert name of Financial Institution] 

By: 
--------------------

Authorized Signatory 
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EXIDBITB 
COPY OF CERTIFICATE OF APPROVAL-AIR NUMBER 2023-7HUMVW 

LEGAL_1:22077989.10 



4-J 
~ ro 
~ 

SCHEDULE 4.2- TERMINATION COMPENSATION 

(a) In order to determine the amount of compensation payable pursuant to Section 
4.2(a) (the "Termination Compensation"), Greenfield shall deliver to the OPA a 
notice setting out the amount clainied as compensation and details of the 
computation thereof(the "Compensation Notice"). The OPA shall be entitled, by 
notice given within thirty (30) days after the date of receipt of the Compensation
Notice, to require Greenfield to provide such further supporting particulars as the 
OP A considers necessary, acting reasonably. 

(b) If the OPA does not dispute the Termination Compensation, the OPA shall pay to 
Greenfield the Termination Compensation within sixty (60) days after the date of 
receipt of the Compensation Notice. If the Termiriation Compensation is 
disputed, the OPA shall pay to Greenfield the amount of 
eeffijleHsiHieaTermination Compensation as determined in accordance with 
paragraph (d) not later than sixty (60) days after the date on which the dispute 
with respect to the amount of eemj3eHsatieHTermination Compensation is 
resolved. 

(c) 

(d) 

If the OPA wishes to dispute the Termination Compensation, the OP A shall give 
to Greenfield a notice (the "OPA Compensation Notice") setting out an amount 
that the OPA proposes as the eeffij3SfiSMieaTermination Compensation payable 
pursuant to Section 4.2(a), together with details cifthe computation. If Greenfield 
does not give notice (the "Greenfield Non-acceptance Notice") to the OPA 
stating that it does not accept the amount proposed in the OPA Compensation 
Notice within thirty (30) days after the date of receipt of the OPA Compensation 
Notice, . Greenfield shall be deemed to have accepted the amount of 
eemj3eHsiHieaTermination Compensation so proposed. If a Greenfield Non
acceptance Notice is given, the OPA and Greenfield shall attempt to determine 
the Termination Compensation through negotiation. If the OPA and Greenfield 
do not agree in writing upon the Termination Compensation within sixty (60) 
days after the date of receipt of the Greenfield Non-acceptance Notice, the 
Termination Compensation shall be determined in accordance with the procedure 
set forth in paragraph (d) and Sections 6.1 and 6.2 shall not apply to such 
determination. 

Dispute Resolution 

-(j .. ···. ----·----" c_ -"(i}·-=-· -r·f. ""the'nego.· tiafi&n·=ti· e. sc·ri··.b. e. cr-.· iricparagraph={e~;c-a.·-·.oo·v···· ·e;-. ao·e.s-n. o.t-.. re. su.lt-in. -ca;.n: 
-- -- -- -- _ _ _ -agreeme11t in writing ~on·-the amount-ofthe-Termin-a:tion Compensation, 

either the OPA or Greenfield may, after the date ofthe expiry of a period 
of sixty (60) days after the date of receipt of the Greenfield Non
acceptance Notice, by notice to the other require the dispute to be resolved 
by arbitration as set out below. The OPA and Greenfield shall, within 
thirty (30) days after the date of receipt of such notice of arbitration, 
jointly appoint a valuator to determine the Termination Compensation. 
The valuator so appointed shall be a duly qualified business valuator, 
independent of each of the OPA and Greenfield, where the individual 
responsible for the valuation has not less than ten (1 0) years' experience in 
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the field of business valuation. If the OPA and Greenfield are unable to 
agree upon a valuator within such period, the OP A and Greenfield shall 
jointly make application (provided that if a party does not participate in 
such application, the other party may make application alone) under the 
Arbitration Act, 1991 (Ontario) to a judge of the Superior Court ofJustice 
to appoint a valuator, and the provisions of the Arbitration Act, 1991 
(Ontario) shall govern such appointment. The valuator shall determine the 
Termination Compensation within sixty (60) Business Days after the date 
of his or her appointment. Peaaiag a aeeisiea ey 1ille valuater, the OW, 
ami Greeaiiela shall share 6!jHall;,> ana ee F6Sjl81lSiele fer 1illei£ F6Sjl6Stfve 
shares ef; all fees ana E!l<Jleases efthe valaater. The fees and expenses of 
the valuator shall be paid by the aea jlrevailiag Jlal'ty. "Pre\'ailing Jlal'ty" 
means tile Pafi.J· wilese aetermiaatioo ef1ille Termiaatiea Ceflljleasatiea is 
mest aearly eEtaal te tHat ef tile valuater's aetermiaatiea. OPA. 
Greenfield's and the OPA's respective determinations of the Termination 
Compensation shall be based upon the Compensation Notice and the OPA 
Compensation Notice, as applicable. 

(ii) In order to facilitate the determination of the Termination Compensation 
by the valuator, each of the OP A and Greenfield shall provide to the 
valuator such information as may be requested by the valuator, acting 
reasonably, and each of the OPA and Greenfield shall permit the valuator 
and the valuator's representatives to have reasonable access during normal 
business hours to such information and to take extracts therefrom and to 
make copies thereof. 

(iii) The Termination Compensation as determined by the valuator shall be 
final, conclusive and binding and not subject to any appeal. 

Any amount to be paid under paragraph (b) shall bear interest at a variable 
nominal rate per annum equal on each day to the Interest Rate then in effect from 
the aate ef reeeijlt ef the CemjleHSatiea }letieeEffective Date to the date of 
payment. For the purposes of this paragraph, "Interest Rate" ineans the annual 
rate of interest established by the Royal Bank of Canada or its successor, from 
time to time, as the interest rate it will charge for demand loans in Canadian 
dollars to its commercial customers in Canada and which it designates as its 
"prime rate" based on a year of 365 or 366 days, as applicable. Any change in 
such prime rate shall be effective automatically on the date such change is 
announced by the Royal Bank of Canada. 
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DRAFTDOCUMENTCONFIDENTML 
AND WITHOUT PREJUDICE 

DRAFT: McMILLAN COMMENTS 
NOVEMBER 21, 2011 

FACILITY RELOCATION AND SETTLEMENT AGREEMENT 

This Facility Relocation and Settlement Agreement (the "Agreement") is dated as 
of the • day of November, 2011 (the "Effective Date") between Greenfield Sm;tth Power 
Corporation ("Greenfield") and the Ontario Power Authority (the "OPA"). Greenfield and the 
OPA are each referred to as a "Party" and collectively as the "Parties". 

WHEREAS the OP A and Greenfield executed a Clean Energy Supply Contract 
dated as of the 121

h day of April, 2005 and amended and restated as of the 16th day of March, 
2009 (the "ARCES Contract"); ' 

AND WHEREAS in response to the local community's concerns about the 
Greenfield South Generating Station, the Government of Ontario committed to relocate the 
Facility; 

AND WHEREAS Greenfield has, as a result of the commitment of the 
Government of Ontario to relocate the Facility and at the request of the OPA, agreed to stop 
constrnction work on the Facility and the OP A and Greenfield have agreed to relocate the 
Facility, all on the terms and conditions set forth in this Agreement; 

NOW THEREFORE, in consideration of the mutual agreements set forth herein 
and other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, and intending to be legally bound, the Parties agree as follows: 

ARTICLE! 
INTERPRETATION 

1.1 Definitions 

In addition to the terms defined elsewhere herein, the following capitalized terms shall have the 
meanings stated below when used in this Agreement: 

"Affiliate" of a Person means any Person that Controls, is Controlled by, or is under common 
Control with, that Person. 

~ 
~ "Amended ARCES" has the meaning given to that term in Section 2.5. 

rn "Arm's Length" means, with respect to two or more Persons, that such Persons are not related 
.cc~ __ to-'-eacb.=-oiher=Wifuin:the.:::me.aning_uLsJJhs~e~cJLuos~ll(2~41).,c.(1J_),cc(3~~.=W,=£~}.:__and_:.(6).Jl.f.ih.e a·. -~=~Ji!tiri;.~"'~~ ~:~:h:that-such-Persons,-as ,a. matter of~fact, deal.with each other ata-

"Business Day" means a day, other than a Saturday or Sunday or statutory holiday in the 
Province of Ontario or any other day on which banking institutions in Toronto, Ontario are not 
open for the transaction of business. 

"Confidential Information" means this Agreement, any prior drafts of this Agreement and 
correspondence related to this Agreement, any arbitration pursuant to this Agreement (including, 
without limitation, the proceedings, written materials and any decision) and all information that 
has been identified as confidential and which is furnished or disclosed by the Disclosing Party 
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and its Representatives to the Receiving Party and its Representatives in connection with this 
Agreement, whether before or after its execution, including all new information derived at any 
time from any such confidential information, but excluding: (i) publicly-available information, 
unless made public by the Receiving Party or its Representatives in a manner not permitted by 
this Agreement; (ii) information already known to the Receiving Party prior to being furnished 
by the Disclosing Party; and (iii) information disclosed to the Receiving Party from a source 
other than the Disclosing Party or its Representatives, if such source is not subject to any · 
agreement with the Disclosing Party prohibiting such disclosure to the Receiving Party; and (iv) 

·information that is independently developed by the Receiving Party. 

"Contractor" means any Person engaged to perform work on the Facility. 

"Control" means, with respect to any Person at any time, (i) holding, whether directly or 
indirectly, as owner or other beneficiary, other than solely as the beneficiary of an unrealized 
security interest, securities or ownership interests of that Person carrying votes or ownership 
interests sufficient to elect or appoint fifty percent (50%) or more of the individuals who are 
responsible for the supervision or management of that Person, or (ii) the exercise of de facto 
control of that Person, whether direct or indirect and whether through the ownership of securities 
or ownership interests, by contract or trust or otherwise, provided that where such Person is a 
non-share capital corporation, in respect of which the majority of the members· of the board of 
directors are appointed by the Lieutenant Governor in Council or a member of the Executive 
Council of Ontario, such Person shall be considered to be Controlled by the Government of 
Ontario. 

"Credit Facility" means any loans, notes, bonds, letter of credit facilities, or debentures or other 
indebtedness, liabilities or obligations, for the financing of the Facility, which include a charge, 
mortgage, pledge, security interest, assigmnent, sublease, deed of trust or similar instrument with 
respect to all or any part of the Supplier's Interest granted by Greenfield that is security for any 
indebtedness, liability or obligation of Greenfield, together with any amendment, change, 
supplement, restatement, extension, renewal or modification thereof. 

"Disclosing Party", with respect to Confidential Information, is the Party providing or 
disclosing such Confidential Information and may be the OP A or Greenfield, as applicable. 

"Facility" means the natural gas fuelled combined cycle generating facility being constructed at 
2315 Loreland Avenue, Mississauga, ON, L4X 2A6, commonly known as Greenfield South 
Generating Station. 

"Facility Equipment" means any materials, products, equipment, machinery, components or 
apparatus which does or will form part of the Facility. 

"Government of Ontario" means Her Majesty the Queen in right of Ontario. 

"Governmental Authority" means any federal, provincial, or municipal government, parliament 
or legislature, or any regulatory authority, agency, tribunal, commission, board or department of 
any such government, parliament or legislature, or any court or other law, regulation or rule
making entity, having jurisdiction in the relevant circumstances, including the Government of 
Ontario, the Independent Electricity System Operator, the Ontario Energy Board, the Electrical 
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Safety Authority, and any Person acting under the authority of any Gove=ental Authority, but 
excluding the Ontario Power Authority. 

"Greenfield Holdco" means Greenfield South Holdco Corp., the parent corporation of 
Greenfield. 

"HRSG" means the heat recovery steam generator for the Facility. 

"Independent Engineer" means [•], an engineer who has.been selected by the OPA and is 
acceptable to Greenfield, that is: 

(i) a professional engineer duly qualified and licensed to practice engineering in the 
Province of Ontario; and 

(ii) employed by an independent engineering firm which holds a certificate of 
authorization issued by the Professional Engineers Ontario that is not affiliated 
with or directly or indirectly Controlled by Greenfield or the OP A and that does 
not have a vested interest in the design, engineering, procurement, construction, 
testing, and/or operation of the Facility. [NTD: The OPA is running an 
abbreviated procurement process to select an IE and will try to complete this 
by Friday.] 

"Losses" means, any and all loss, liability, cost, claim, interest, fine, penalty, assessment, 
damages available at law or in equity, expense, including the costs and expenses of any action, 
application, claim, complaint, suit, proceeding, demand, assessment, judgement, settlement or 
compromise relating thereto (including the costs, fees and expenses of legal counsel on a 
substantial indemnity basis). 

"Person" means a natural person, firm, trust, partnership, limited partnership, company or 
corporation (with or without share capital), joint venture, sole proprietorship, Gove=ental 
Authority or other entity of any kind. 

"Receiving Party", with respect to Confidential Information, is the Party or Parties receiving 
Confidential Information and may be OPA or Greenfield, as applicable. 

"Relocated Equipment" has the meaning given to that term in Section 2.1(a). 

ro "Relocated Facility" has the meaning given to that term in Section 2.5. 
~~~~==========-=-=-~-=--==····-~-=-=··-· ----- ----------

~ "Representat~ves'' -· . means.- a f'arty'-s---directors:~offidcers,-:~e!Ilpldoyth_ ees, --af~ditAffiors, 1-:col1sultan~s • .....J (including economic and legal advisors), contractors an agents an ose o 1ts 1 mtes and, m 
the case of the OPA, shall include the Gove=ent of Ontario and any corporation owned or 
Controlled by the Gove=ent of Ontario, and their respective directors, officers, employees, 
auditors, consultants (including economic and legal advisors), contractors and agents. 

"Secured Lender" has the meaning given to that term in the ARCES Contract. 

"Secured Lender's Security Agreement" has the meaning given to that term in the ARCES 
Contract. 

Error! Unknown document property name. 



-4-

"Site" means the location of the Facility and includes laydown lands in the vicinity of the 
Facility, if any . 

. "Supplier" means any Person engaged to supply Facility Equipment. 

"Supplier's Interest" means the right, title and interest of Greenfield in or to the Facility and the 
ARCES Contract, or any benefit or advantage of any of the foregoing. 

1.2 Exhibits. 

The following Exhibits are attached to and form part of this Agreement: 

Exhibit A 
ExhibitB 

Form oflrrevocable Standby Letter of Credit 
Copy of Certificate of Approval-Air number 2023-7HUMVW 

1.3 Headings 

The inclusion of headings in this Agreement are for convenience of reference only and shall not 
affect the construction or interpretation of this Agreement. 

1.4 Gender and Number 

In this Agreement, unless the context otherwise requires, words importing the singular include 
the plural and vice versa and words importing gender include all genders. 

1.5 Currency 

Except where otherwise expressly provided, all amounts in this Agreement are stated, and shall 
be paid, in Canadiap. d()llaJ:s and, cents ... 

' 1.6 Entire Agreement 

This Agreement constitutes the entire agreement between the Parties pertaining to the subject 
matter of this Agreement. There are no warranties, conditions, or representations (including any 
that may be implied by statute) and there are no agreements in connection with the subject matter 
of this Agreement except as specifically set forth or referred to in this Agreement.· No reliance is 
placed on any warranty, representation, opinion, advice or assertion of fact made by a Party to 
this Agreement, or its directors, officers, employees or agents, to the other Party to this 
Agreement or its directors, officers, employees or agents, except to the extent that the same has 
been reduced to writing and included as a term of this Agreement. 

1.7 Waiver, Amendment 

Except as expressly provided in this Agreement, no amendment or waiver of any provision of 
this Agreement shall be binding unless executed in writing by the Party to be bound thereby. No 
waiver of any provision of this Agreement shall constitute a waiver of any other provision nor 
shall any waiver of any provision of this Agreement constitute a continuing waiver or operate as 
a waiver of, or estoppel with respect to, any subsequent failure to comply unless otherwise 
expressly provided. 
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1.8 Governing Law 

This Agreement shall be governed by and construed in accordance with the laws of the Province 
of Ontario and the laws of Canada applicable therein. 

1.9 Preparation of Agreement 

Notwithstanding the fact that this Agreement was drafted by the OPA's legal and other 
professional advisors, the Parties acknowledge and agree that any doubt or ambiguity in the 
meaning, application or enforceability of any term or provision of this Agreement shall not be. 
construed or interpreted against the OPA or in favour of Greenfield when interpreting such term 
or provision, by virtue of such fact. 

1.10 Severability of Clauses 

If, in any jurisdiction, any provision of this Agreement or its application to any Party or 
circumstance is restricted, prohibited or unenforceable, the provision shall, as to that jurisdiction, 
be ineffective only to the extent of the restriction, prohibition or unenforceability without 
invalidating the remaining provisions of this Agreement and without affecting its application to 
other Parties or circumstances. 

ARTICLE2 
COVENANTS 

2.1 Cessation of Construction 

(a) Greenfield shall forthwith cease construction of the Facility and any part thereof 
and shall cause all of its Contractors to cease any work at the Facility and to fully 
demobilize from the Site, other than any activities that may be reasonably 
necessary in the circumstances to bring such work to a conclusion. Greenfield 
shall also cause the Suppliers to cease manufacturing the Facility Equipment, 
except for the gas turbine, the HRSG, the transformers, and the pumps [and the 
other material and Equipment that has been contracted for and which will be 
useable at the Relocated Facility and which is listed on Schedule 2.1(a)) 
(collectively, the "Relocated Equipment"). Suppliers may continue to 
manufacture and supply the Relocated Equipment and Greenfield shall continue 
to perform its payment and other obligations under the contracts relating to the 
manufacture and supply of the Relocated Equipment. Greenfield shall not permit 

-~--'=~=any-frf-'ilie=FaeiJ:iey-=Bquipment-=te-lie-aelivereeHe-the=-S-itiF.Greenfiele!=shalHirrange 

(b) 

··· __ -_· · ior::suit.!!b"BnJpra:-ge-:-for:t!re:cRelO"c;Jlll:<l.::E.gJ:iipmen:t::as-.: cmnp:lete"d:®d :all c:o:sts-for 
the completion of manufacture and supply, transportation, insurance and storage 
of the Relocated Equipment shall be dealt with in accordance with Section 2.2. 
[NTD: The OP A reserves comment on this paragraph until it has had an 
opportunity to review Schedule 2.1(a).] 

Notwithstanding Section 2.1(a), Greenfield shall, or shall cause a Contractor to (i) 
maintain ·safety and security of the Site consistent with the standards to which 
safety and security of the Site was maintained prior to the Effective Date, (ii) 
fulfill all. applicable obligations under the Occupational Health and Safety Act 
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(Ontario), and (iii) maintain insurance coverage in accordance with Section 2.10 
of the ARCES Contract, with the costs of maintaining such safety and security 
and the costs of such insurance to be included in the costs provided for in Section 
2.2(a). 

(c) Within thirty (30) days after the date that the Equity Sunk Costs have been paid, 
Greenfield shall apply for a review of Certificate of Approval-Air number 2023-
7HUMVW (a copy of which is attached as Exhibit B) pursuant to section 20.4(1) 
of the Environmental Protection Act (Ontario) and request that such approval be 
revoked without the issuance of a new Certificate of Approval-Air for the 
Facility, and, to the extent permitted, Greenfield shall request that consideration 
of the application be expedited. 

(d) Greenfield shall not at any time (i) reapply for an environmental compliance 
approval for the Facility or for any other electricity generation facility at the Site, 
or (ii) recommence any construction activity in connection with the Facility at the 
Site. 

(e) During the Restricted Period, Greenfield shall not: (i)grant any security interests 
in the Facility, the Facility Equipment and the Site, and shall not intentionally 
grant any encumbrances to title to the Facility, the Facility Equipment or the Site 
[NTD: this is intended to deal with construction and other liens that may be 
registered or claimed as a result of the ceasing of construction]; or .(ii) sell, 
transfer, dispose of, or otherwise enter into any agreement (directly or indirectly) 
relating to the ownership of the Facility, the Facility Equipment or the Site, 
without in the case of each of (i) and (ii), the OP A's prior written consent, acting 
reasonably. "Restricted Period" means the period commencing on the Effective 
Date and ending on the earlier of: (x) the date .the Amended ARCES is entered 
into; and (ii) the date of expiry of this Agreement in accordance with Section 
4.1(a). [NTD: Sales should be allowed after the new ARCES is signed since 
the FMV will be taken into account in determining the NRR. Any sale after 
the Restricted Period will be reflected in the calculation of Damages under 
Section 4.2]. 

Payment of Costs 

(a) The OPA shall be responsible for and shall reimburse Greenfield for: (i) all costs 
(including cancellation costs required by contracts) incurred by Greenfield or for 
which Greenfield is or may become liable in complying with the obligations of 
Greenfield set out in Section 2.1 (a) and Section 2.1 (b), (ii) all costs incurred by 
Greenfield in connection with the development and construction of the Facility 
prior to the Effective Date and becoming due on or after the Effective Date, and 
(iii) all costs in respect of legal, accounting and other professional services 
incurred by Greenfield in connection with the negotiation and entering into of this 
Agreement and the completion of the transactions contemplated hereunder, 
including the negotiation of the Amended ARCES as contemplated by Section by 
Section 2.5 and the determination of damages as provided in Section 4.2, which 
have not been advanced, drawn, or committed by the Secured Lenders to be 
advanced or drawn, on any Credit Facility. 
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(b) Greenfield shall provide the OP A and the Independent Engineer with a detailed 
list of all costs incurred by Greenfield up to the Effective Date in connection with 
the· design, development, pennitting and construction of the Facility, including 
without limitation in respect of engineering, design, pennitting, letter of credit 
interest and other development costs excluding any such costs which have been 
paid for or reimbursed by draws or advances from any Credit Facility and without 
duplication of those costs payable pursuant to Section 2.2(a) (the "Equity Sunk 
Costs"), along with such documentation as is reasonably required by the 
Independent Engineer to substantiate such Equity Sunk Costs and confirm that 
such costs have hot been paid for or reimbursed by draws or advances from any 
Credit Facility. Attached hereto as Schedule 2.2(b) is Greenfield's submission of 
the Equity Sunk Costs as of the Effective Date, which shall be considered by the 
Independent Engineer for certification in accordance with Section 2.2( e). The 
OPA shall reimburse Greenfield for the Equity Sunk Costs in.accordance with 
Section 2.2( e). 

(c) The OPA shall indemnify, defend and hold harmless each of Greenfield, 
Greenfield Holdco and North Green Limited and each of their respective 
directors, officers and employees (collectively, the "Greenfield Indemnified 
Parties") from and against any and all Losses of the Greenfield Indemnified 
Parties relating to, arising out of, or resulting from any claims by Contractors, 
Suppliers, Governmental Authorities and employees resulting from the cessation 
of construction of the Facility, except if and to the extent that such Losses are the 
result of the negligence or wilful misconduct of any Greenfield Indemnified Party. 

In the case of claims made with respect to which indemnification is sought 
pursuant to this Section 2.2( c), Greenfield shall give prompt written notice to the 
OP A of such claim including a description of such claim in reasonable detail, 
copies of all material written evidence of such claim and the actual or estimated 
amount of the Losses that have been or will be sustained by the applicable 
Greenfield Indemnified Party, including reasonable supporting documentation 
therefor. The OPA shall assume the control of the defence, compromise. or 
settlement of such claim. Upon the assumption of control of any claim by the 

~ OPA, the applicable Greenfield Indemnified Party shall co-operate fully, at OPA's 
~ request and cost, to make available to the OP A all pertinent information and 
~ witnesses under the Greenfield Indemnified Party's control, make such 
\.\.I assigmnents and take such other steps as in the opinion of counsel for the OPA are 

--"~---·------'-··--··--=reasonabl.ycn-ecess~tocenable:cthecGF-A~to-conductcsuchcdefenc~-reen:field.:shall·· 

~ . -:;~f:!ei~o;e;;~i~;'hi~~f~{~!J~~:Z1:~ru~~;;s~:;~;f~~s~e~i~! 
2.2(c), without the OPA's prior written consent, acting reasonably. 

(d) The Parties acknowledge that the OP A has, upon execution of this Agreement, 
provided to Greenfield, security for the performance of the OPA's indemnity and 
other obligations set out in Section 2.2 in an amount equal to $150 million [NTD: 
Greenfield to provide an e-mail summary of how it arrived at this number.] 
in the form attached as Exhibit A (the "Costs Security"). If the OPA fails to pay 
any amount certified by the Independent Engineer as being properly owing under 
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this Agreement as set out in Section 2.2( e) or fails to comply with its indemnity 
obligations under Section 2.2( c), Greenfield shall have the right to draw such 
unpaid amount from the Costs Security, provided that Greenfield provides the 
OPA with ten (1 0) Business Days' prior notice of its intent to draw on the Costs . 
Security and at the end of such notice period, such unpaid amount remains 
outstanding or such indemnity obligations under Section 2.2(c) have not been 
complied with. 

(e) Greenfield shall submit detailed invoices for the costs referred to in Section 2.2( a) 
and in connection with Equity Sunk Costs payable by the OP A to Greenfield to 
the Independent Engineer with a copy to the OPA. The Independent Engineer 
shall be instructed by the Parties to complete its review of such invoices and 
supporting documentation in an expeditious manner. The Independent Engineer 
shall, within ten (1 0) Business Days after receipt of such detailed invoices and 
any reasonably required supporting documentation, issue a certificate certifying 
the amounts set out in such invoices which the Independent Engineer does not 
dispute are payable. The OPA shall, within five (5) Business Days after receipt of 
such certificate from the Independent Engineer, pay Greenfield the amount 
certified by the Independent Engineer. Greenfield shall have the opportunity to 
make submissions to the Independent Engineer (with a copy to the OPA) 
regarding the amounts set out in such invoices disputed by the Independent 
Engineer and not certified and the Independent Engineer shall consider such 
submissions and if it agrees with such submissions, shall certify such amounts 
payable and if it does not agree with such submissions, shall provide its reasons to 
Greenfield and the OP A. · · 

(f) Notwithstanding any provision in this Agreement to the contrary, to the extent the 
OPA is liable to Greenfield for any costs charged by a Person who does not deal 
at Arm's Length with Greenfield, such cost shall 'be deemed to exclude the 
amount that is in excess of the costs that would reasonably have been charged by 
a Person acting at Arm's Length with Greenfield providing substantially the same 
material or services in respect of such costs to Greenfield. 

(g) The costs of the Independent Engineer shall be borne by the OP A. 

2.3 ARCES Contract 

By entering into this Agreement, neither Greenfield nor the OPA waives any provision of the 
ARCES Contract, provided that the obligations of Greenfield and the OPA under the ARCES 
Contract shall be suspended during the term of this Agreement, except as otherwise set out 
herein. For greater certainty, the OPA and Greenfield agree that the ARCES Contract continues 
to be in full force and effect. 

2.4 Credit Facilities 

(a) Greenfield agrees to promptly seek any required consent of any Secured Lenders 
to the entering into of this Agreement by the OPA and Greenfield. 
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(b) The OPA shall pay to the Secured Lenders all accrued and unpaid interest and any 
make whole payments or breakage fees which Greenfield is obliged to pay to the 
Secured Lenders pursuant to the Credit Facilities, together with the outstanding 
principal amount of the debt facilities funded under the Credit Facilities and shall 
replace or provide cash collateral for all outstanding letters of credit issued by the 
Secured Lenders on behalf of Greenfield in connection with the Facility, in 
exchange for full and final releases from the Secured Lenders: (i) of all 
obligations of Greenfield and Greenfield Holdco under the Credit Facilities· and 
the Secured Lender's Security Agreements held by such Secured Lenders and the 
release by such Secured Lenders of all claims and equity or other interests of such 
Secured Lenders in or to Greenfield or Greenfield Holdco, including all security 
held by such Secured Lenders on and against the Site, the Facility and all other 
property and assets of Greenfield and Greenfield Holdco; and (ii) of all claims 
against the OP A and the Government of Ontario in connection with or arising · 
from the Secured Lender's Security Agreements, the ARCES Contract and the 
Facility. 

2.5 Good Faith Negotiations 

In furtherance of the commitment of the Government of Ontario to relocate the Facility, 
Greenfield and the OPA agree to work together in good faith to determine a suitable site for a 
new nominal 300 MW natural gas fuelled combined cycle generating facility (the "Relocated 
Facility") and for the future expansion of the Relocated Facility as contemplated below and the 
OPA shall in good faith cooperate with and assist Greenfield in obtaining all licenses, permits, 
certificates, registrations, authorizations, consents or approvals issued by Governmental 
Authorities and required for the development, construction and operation of the Relocated 
Facility, including by advising such Governmental Authorities of the OPA's support for the 
Relocated Facility, but subject to the OPA's limitations on corporate power and authority [NTD: 
Please clarify what these may be?). In addition, Greenfield and the OPA agree to work 
together in good faith to negotiate an amendment to the ARCES Contract so that it relates to and 
applies to the Relocated Facility (the "Amended ARCES"). The Amended ARCES shall 
provide for (i) such amendments to the ARCES as are required to reflect the fact that the 
Relocated Facility is at a different location, (ii) the agreement of the OPA and Greenfield to 

~ negotiate in good faith during the term of the Amended ARCES regarding potential opportunities 
~ to expand the Relocated Facility by an incremental 300 MW or to find another suitable site for a 
~ further nominal 300 MW facility governed by a supply agreement with the OPA on terms 
\. V substantially similar to the Amended ARCES, depending on the ability of the system to 

-"-~ 1-· ··~accommodatecsuchincremeiltal=oLfw:ther.=nominal30DcM:W;=IESD__requirementscan<LthaLthere___ . ..:.·--.e..=--cc_ o·· . ~~~io:;g::pk~~~~dal;~~~=~~i~~~~iti;in~~tit~~~~b7i6~§;bf!~~~~:~cltb~i?h:-· 
incremental or additional 300 MW that is ninety percent (90%) less than that set out in the 
ARCES Contract, and (iv) an adjustment to the "Net Revenue Requirement" to take into account 
any amounts paid by the OPA in connection with the Facility which creates or results in a 
savings or reduced cost for the Relocated Facility, as well as any increased costs to be incurred 
because an alternate site than the Site will be used, (due to such alternate site being a further 
distance from the offices of Greenfield and due to other factors relating to the alternate site, such 
as, reduced performance of the Relocated Equipment, costlier consurnables,' services, equipment 
or material, such as insurance, costs of delivery of goods or equipment, increased costs in respect 
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of environmental compliance, compliance with federal, provincial and municipal requirements, 
higher costs to procure financing and higher costs for interconnection). 

2.6 Power and Authority 

(a) The OP A represents and warrants in favour of Greenfield that it has the corporate 
power and capacity to enter into this Agreement and to perform its obligations 
hereunder and this Agreement has been du1y authorized by all required board 
approvals on the part of the OP A. This Agreement has been duly executed and 
delivered by the OP A and is a legal, valid and binding obligation of the OP A, 
enforceable against the OP A in accordance with its terms. The execution and 
delivery of this Agreement by the OP A and the performance by the OP A of its 
obligations hereunder will not resu1t in the violation of or constitute a default 
under applicable law or any judgment, decree, order or award of any 
Governmental Authority having jurisdiction over the OP A. The OPA has received 
or obtained all directives, consents (other than those contemplated to be obtained 
hereunder after the Effective Date) and other authorizations required to be 
received or obtained as a condition to the entering into of this Agreement by the 
OPA and the performance of its obligations hereunder. 

(b) Greenfield represents and warrants in favour of the OP A that it has the corporate 
power and capacity to enter into this Agreement and to perform its obligations 
hereunder and this Agreement has been du1y authorized by all required board and 
shareholder approvals on the part of Greenfield. This Agreement has been duly 
executed and delivered by Greenfield and is a legal, valid and binding obligation 
of Greenfield, enforceable against Greenfield in accordance with its temis. The 
execution and delivery of this Agreement by Greenfield and the performance by 
Greenfield of its obligations hereunder will not resu1t in the violation of or 
constitute a default under applicableiaw or any judgment, decree, order.otaward 
of any Governmental Authority having jurisdiction over Greenfield, Greenfield 
has received or obtained all consents (other than those contemplated to be 
obtained hereunder after the Effective Date) and other authorizations required to 
be received or obtained as a condition to the entering into of this Agreement by 
Greenfield and the performance of its obligations hereunder. 

ARTICLE3 
CONFIDENTIALITY, FIPPA AND PRIVILEGED COMMUNICATIONS 

3.1 Confidential Information 

From the Effective Date to and following the expiry of the term, the Receiving Party shall keep 
confidential and secure and not disclose Confidential Information, except as follows: 

(a) The Receiving Party may disclose Confidential Information to its Representatives 
for the purpose of assisting the Receiving Party in complying with its obligations 
under this Agreement. On each copy made by the Receiving Party, the Receiving 
Party must reproduce all notices which appear on the original. The Receiving 
Party shall inform its Representatives of the confidentiality of Confidential 
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Information and shall be responsible for any breach of this Article 3 by any of its 
Representatives.· 

(b) If the Receiving Party or any of its Representatives are requested or required (by 
oral question, interrogatories, requests for information or documents, coUrt order, 
civil investigative demand, or similar process) to disclose any Confidential 
Information in connection with litigation or any regulatory proceeding or 
investigation, or pursuant to any applicabie law, order, regulation or ruling, the 
Receiving Party shall promptly notify the Disclosing Party. Unless the Disclosing 
Party obtains a protective order, the Receiving Party and its Representatives may 
disclose such portion of the Confidential Information to the Party seeking 
disclosure as is required by law or regulation in accordance with Section 3 .2. 

(c) Where Greenfield is the Receiving Party, Greenfield may disclose Confidential 
Information to ariy Secured Lender or prospective lender or investor and its 
advisors, to the extent necessary, for securing fmancing for the Relocated Facility, 
provided that any such prospective lender or investor has been informed of the 
Supplier's confidentiality obligations hereunder and such prospective lender or 
investor has covenanted in favour of the OPA to hold such Confidential 
Information confidential and entered into a Confidentiality Undertaking in 
substantially the form set out in Exhibit W to the ARCES Contract or in a similar 
form prepared by Greenfield and approved by the OPA. 

3.2 Notice Preceding Compelled Disclosure 

If the Receiving Party or any of its Representatives are requested or required to disclose any 
Confidential Information, the Receiving Party shall promptly notify the Disclosing Party of such 
request or requirement so that the Disclosing Party may seek an appropriate protective order or 
waive compliance with this Agreement. If, in the absence of a protective order or the receipt of a 
waiver hereunder, the Receiving Party or its Representatives are compelled to disclose the 
Confidential Information, the Receiving Party and its Representatives may disclose only such of 
the Confidential Information to the Party compelling disclosure as is required by law only to 
such Person or Persons to which the Receiving Party is legally compelled to disclose and, in 
connection with such compelled disclosure, the Receiving Party and its Representatives shall 
provide notice to each such recipient (in co-operation with legal counsel for the Disclosing Party) 
that such Confidential Information is confidential and subject to non-disclosure on terms and 
conditions equal to those contained in this Agreement and, if possible, shall obtain each 

·--~~-- -recipient's written agreement to receive and -use such-Confidential-Information subject to those c ~~~san:e:::i:;:~ormation ...... ···-

Upon written request by the Disclosing Party, Confidential Information provided by the 
Disclosing Party in printed paper format or electronic format will be returned to the Disclosing 
Party and Confidential Information transmitted by the Disclosing Party in electronic format will 
be deleted from the emails and directories of the Receiving Party's and its Representatives' 
computers; provided, however, any Confidential Information (i) found in drafts, notes, studies 
and other documents prepared by or for the Receiving Party or its Representatives, or (ii) found 
in electronic format as part of the Receiving Party's off-site or on-site data storage/archival 
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process system, will be held by· the Receiving Party and kept subject to the terms of this 
Agreement or destroyed at the Receiving Party's option. Notwithstanding the foregoing, a 
Receiving Party shall be entitled to make at its own expense and retain one copy of any 
Confidential Information materials it receives for the limited purpose of discharging any 
obligation it may have under laws and regulations, and shall keep such retained copy subject to 
the terms of this Article 3. 

3.4 FIPP A Records and Compliance 

The Parties acknowledge and agree that the OP A is subject to the Freedom of Information and 
Protection of Privacy Act (Ontario) ("FIPPA") and that FIPPA applies to and go~ems all 
Confidential Information in the custody or control of the OPA ("FIPPA Records") and may, 
subject to FIPPA, require the disclosure of such FIPPA Records to third parties. Greenfield 
agrees to provide a copy of any FIPPA Records that it previously provided to the OPA if 
Greenfield continues to possess such FIPP A Records in a deliverable form at the time of the 
OPA's request If Greenfield does possess such FIPPA Records in a deliverable form, it shall 
provide the same within a reasonable time after being directed to do so by the OPA. The 
provisions of this section shall survive any termination or expiry of this Agreement and shall 
prevail over any inconsistent provisions in this Agreement. 

3.5 Privileged Communications 

(a) The Parties agree that all discussions, communications and correspondence 
between the Parties or their Representatives from and after the date of this 
Agreement, whether oral or written, and whether Confidential Information or not, 
in connection with the termination of the ARCES Contract or otherwise relating 
to any differences between the Parties respecting the ARCES Contract or relating 
to other projects or potential opportunities being discussed between the Parties are 
without prejudice and privileged: 

(b) Notwithstanding Section 3.5(a), nothing in this Agreement shall prevent 
Greenfield and the OP A from communicating with one another on a with 
prejudice basis at any point in time by designating its communication, whether 
oral or written, as a "with prejudice" communication, provided that such "with 
prejudice" communication does not include or refer, either directly or indirectly, 
to any without prejudice and privileged discussions, communications and 
correspondence. 

ARTICLE4 
TERM AND EXPIRY 

4.1 Term and Expiry 

(a) The term of this Agreement shall be effective from the Effective Date for a period 
of 60 days and shall automatically expire at the end of such 60 day period, 
provided that the term may be extended once by an additional period of 60 days 
by either the OP A or Greenfield providing the other Party with written notice no 
less than five (5) Business Days prior to the expiry of the original term and may 
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be further extended for an agreed upon period of time with the mutual agreement 
in writing of the OP A and Greenfield. 

(b) · Upon expiry of the term of this Agreement, following any extension exercised in 
accordance with Section 4.l(a): 

(i) the ARCES Contract shall be terminated and the amount owed by the 
OP A to Greenfield in addition to those amounts payable pursuant to 
Section 2.2 shall be determined in accordance with Section 4.2(a); 

(ii) Greenfield shall return to the OP A any remaining portion of the Costs 
Security which the Independent Engineer, acting reasonably, determines 
will not be required to cover any further obligations of Greenfield for costs 
or other liabilities in respect of the cessation of construction of the Facility 
as contemplated by Section 2.2, or for which the OP A may be liable to 
indemnify any of the Greenfield Indemnified Parties under Section 2.2( c); 
and 

(iii) subject to Section 7.10, no Party shall have any further obligations 
hereunder. 

4.2 Damages 

(a) If the ARCES Contract is terminated in accordance with Section 4.1 (b )(i) or 
Section 7.1(a) of this Agreement, Greenfield's damages shall be determined in 
accordance with the procedure set out in Schedule 4.2, as the net present value of 
the net revenues, assuming no discount rate, from the Facility that are forecast to 
be earned by Greenfield during the "Term" (as defined in the ARCES Contract), 
taking into account any actions that Greenfield should reasonably be expected to 
take to mitigate the effect of the termination . of the ARCES Contract, 
(acknowledging the fact that as provided in this Agreement, Greenfield will not 
complete construction of or operate .the Facility). For greater certainty, the net 
revenues from the Facility shall be calculated by deducting the costs that would 
have been incurred by Greenfield in connection with the development, 
construction, financing, operation and maintenance of the Facility from payments 
that would have been made to Greenfield under the ARCES Contract. Where any 

('lj Facility Equipment or the Site has been sold, the quantification of Greenfield's 
~ . . . d~ages under this S_.e:ctiol! 4.2{11) _sl!illl_1aJce_i!l!o acc_OI!ll1 ~_a()tl!~J>r()()ee,c:r4s'i_'::cof::-_ ~------0--. -------- -- !!IlY.§U_<;l!sa:Ie, for \¥hi_ch at1!l.to the extent theDl'!-\_has _!"ell1lb1Jis~ifGreeiilieJ_d_for_ 

. --· · ·· - - -such Facility Equipment or the Site.WhereanyFacility ECJ.uipmeritorthe Site has 
not been sold, the quantification of Greenfield's damages under this Section 
4.2(a) shall take into account the fair market value or salvage value of the Facility 
Equipment or the Site, at the time such damages are being determined, for which 
and to the extent the OPA has reimbursed Greenfield for such Facility Equipment 
and the Site. [NTD: Greenfield will agree to not include a terminal value for 
the Facility at the end of the Term or revenues relating to periods after the 
end of the Term, provided no discount rate is applied to the NPV calculation. 
Given current rates, there are arguments that the rate should be nominal in 
any event] 
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(b) Upon the OPA's payment of damages pursuant to Section 4.2(a), Greenfield shall 
provide a full and fmal release of all claims against the OP A and the Government 
of Ontario in connection with or arising from this Agreement, the ARCES 
Contract and the Facility. 

ARTICLES 
NOTICES 

5.1 Notices 

(a) All notices pertaining to this Agreement shall be in writing and shall be addressed 
as follows: 

(b) 

If to Greenfield: 

and to: 

lfto the OP A: 

Greenfield South Power Corporation 
2275 Lake Shore Blvd. West 
Suite 401 
Toronto, Ontario M8V 3Y3 

Attention: 
Facsimile: 

Greg Vogt, President 
(416) 234-8336 

McMillan LLP 
Brookfield Place 
181 Bay Street, Suite 4400 
Toronto, Ontario M5J 2T3 

Attention: 
Facsimile: 

Carl DeVuono 
(416) 304-3755 

Ontario Power Authority 
120 Adelaide Street West 
Suite 1600 
Toronto, Ontario 
M5H 1Tl 

Attention: 
Facsimile: 

Michael Lyle, General Counsel 
(416) 969-6071 

Either Party may, by written notice to the other Parties, change the address to 
which notices are to be sent. 

Notices shall be delivered or transmitted by facsimile, by hand, or by courier, and 
shall be considered to have been received by the other Party on the date of 
delivery if delivered prior to 5:00 p.m. (Toronto time) on a Business Day and 
otherwise on the next following Business Day, provided that any notice given 
pursuant to Section 2.2( d) shall be sent by facsimile and by courier. 
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ARTICLE6 
DISPUTE RESOLUTION 

6.1 Informal Dispute Resolution 

If any Party considers that a dispute has arisen under or in connection with this Agreement that 
the Parties cannot resolve, then such Party may deliver a notice to the affected Party or Parties 
describing the nature and the particulars of such dispute. Within ten (1 0) Business Days 
following delivery of such notice to the affected Party or Parties, a senior executive (Senior 
Vice-President or higher) from each affected Party shall meet, either in person or by telephone 
(the "Senior Conference"), to attempt to resolve the dispute. Each senior executive shall be 
prepared to propose a solution to the dispute. If, following the Senior Conference, the dispute is 
not resolved, the dispute shall be settled by arbitration pursuant to Section 6.2. 

6.2 Arbitration 

Any matter in issue between the Parties as to their rights under this Agreement shall be decided 
by arbitration pursuant to this Section 6.2, provided, however, that the Parties have first 
completed a Senior Conference pursuant to Section 6.1. . Any dispute to be decided in 
accordance with this Section 6.2 will be decided by a single arbitrator appointed by the Parties 
or, if such Parties fail to appoint an arbitrator within fifteen (15) days following the reference of 
the dispute· to arbitration, upon the application of any of the Parties, the arbitrator shall be· 
appointed by a Judge of the Superior Court of Justice (Ontario) sitting in the Judicial District of 
Toronto Region. The arbitrator shall not have any current or past business or financial 
relationships with any Party (except prior arbitration). The arbitrator shall provide each of the 
Parties an opportunity to be heard and shall conduct the arbitration hearing in accordance with 
the provisions of the Arbitration Act, 1991 (Ontario). Unless otherwise agreed by the Parties, the 
arbitrator shall render a decision within ninety (90) days after the end of the arbitration hearing 
and shall notifY the Parties in writing of such decision and the reasons therefor. The arbitrator 
shall be authorized only to interpret and apply the provisions of this Agreement and shall have no 
power to modifY or change this Agreement in any manner. The decision of the arbitrator shall be 
conclusive, final and binding upon the Parties. The decision of the arbitrator may be appealed 
solely on the grounds that the conduct of the arbitrator, or the decision itself, violated the 
provisions of the Arbitration Act, 1991 (Ontario) or solely on a question of law as provided for in 
the Arbitration Act, 1991 (Ontario). The Arbitration Act, 1991 (Ontario) shall govern the 
procedures to apply in the enforcement of any award made. If it is necessary to enforce such 
award, all costs of enforcement shall be payable and paid by the Party against whom such award 

--'J 1---- is .enforced. Unless otherwise providedin.the arbitral award to. the .contriOll)l,-eachJ>arty shall . 
~- bear _(and be_solely responsible for) ..its .own costs .incurred during the arbitration process, .. and 
......J each Party shallb"ear (ann b-e ·solely-tespO!l.siole-for) ·its-equal share of the ·ccfstsof theatoitratof. 

Each Party shall be otherwise responsible for its own costs incurred during the arbitration 
process. 
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ARTICLE7 
MISCELLANEOUS 

(a) If the OPA fails to perform any material covenant or obligation set forth in this 
Agreement and such failure is not remedied within ten (10) Business Days after 
written notice of such failure from Greenfield, the ARCES Contract shall be 
terminated and the amount owed by the OPA to Greenfield shall be determined in 
accordance with Section 4.2(a). 

(b) If Greenfield fails to perform any covenant or obligation set forth in Section 
2.l(a), Section 2.l(c), Section 2.1(d) or Section 2.4(c) ofthis Agreement and such 
failure is not remedied within ten (1 0) Business Days after written notice of such 
failure from the OPA, such failure shall constitute a "Supplier Event of Default" 
under the ARCES Contract and shall entitle the OP A to exercise any remedies 
thereunder in connection with such default. 

7.2 Injunctive and Other Relief 

Each of Greenfield and the OP A acknowledge that a breach of this Agreement by the other 
Party, including, without limitation, Section 2.1, 2.2, 2.4, and Article 3 shall cause irreparable 
harm to the non breaching Party, and that the injury to non breaching Party shall be difficult to 
calculate and inadequately compensable in damages. The breaching Party agrees that the non 
breaching Party is entitled to obtain injunctive relief (without proving any damage sustained by 
it) or any other remedy against any actual or potential breach of the provisions of this Agreement 
by the breaching Party. 

7.3 Record Retention; Audit Rights 

Greenfield shall keep complete and accurate records and all other data required for the purpose 
of proper administration of this Agreement. All such records shall be maintained as required by 
laws and regulations but for no less than seven (I) years after the Effective Date. Greenfield, on 
a confidential basis as provided for in Article 3 of this Agreement, shall provide reasonable 
access to the relevant and appropriate financial and operating records and data kept by it relating 
to this Agreement reasonably required for the OPA to (i) comply with its obligations to 
Governmental Authorities, (ii) verify or audit billings or to verify or audit inforniation provided 
in accordance with this Agreement, and (iii) to determine any amounts owing or payable 
pursuant to Sections 2.2(a), 2.2(b), 2.2(c) and 2.4(b). The OPA may use its own employees for 
purposes of any such review of records provided that those employees are bound by the 
confidentiality requirements provided for in Article 3. Alternatively, the OPA may at its own 
expense appoint an auditor to conduct its review. 

7.4 Inspection of Site 

(a) The OPA and its authorized agents and Representatives shall, at all times upon 
two (2) Business Days' prior notice, at any time after execution of this Agreement 
and during the term of this Agreement, have access to the Site and every part 
thereof during regular business hours and Greenfield shall, and shall cause all 
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personnel at the Site within the control of Greenfield to furnish the OPA with all 
reasonable assistance in inspecting the Site for the purpose of ascertaining 
compliance with this Agreement; provided that such access and assistance shall 
be carried out in accordance with and subject to the reasonable safety and security 

· requirements of Greenfield. 

(b) The inspection of the Site by or on behalf of the OP A shall not relieve Greenfield 
of any of its obligations to comply with the terms of this Agreement. In no event 
will any inspection by the OP A hereunder be a representation that there has been 
or will be compliance with this Agreement and laws and regulations. 

7.5 InspeCtion Not Waiver 

Failure by OPA to inspect the Site or any part thereof under Section 7.4, or to exercise its audit 
rights under Section 7.3, shall not constitute a waiver of any of the rights of the OPA hereunder. 
An inspection or audit not followed by a notice of a default by Greenfield shall not constitute or 
be deemed to constitute a waiver of any such default, nor shall it constitute or be deemed to 
constitute an acknowledgement that there has been or will be compliance by Greenfield with this 
Agreement. 

7.6 No Publicity 

No Party shall make any public statement or announcement regarding the existence or contents 
of this Agreement without the prior written consent of the other Party. Notwithstanding the 
foregoing and Article 3, following execution of this Agreement, the OPA and its Representatives 
shall be permitted to make a public announcement, which is provided to Greenfield in advance, 
that an agreement has been entered into between the OP A and Greenfield which provides for (i) 
the permanent cessation of work on the Facility, (ii) the revocation of the permit set out in 
Section 2.1 (c) in the circumstances described therein, and (iii) further negotiations between the 
OPA and Greenfield to determine the relocation of the Facility, failing which, the damages 
payable to Greenfield will be determined through a process set out in the Agreement. [NTD: 
This clause remains subject to further revision as the OPA has not yet finalized this 
language.] 

7.7 Business Relationship 

Each Party shall be solely liable for the payment of all wages, taxes, and other costs related to the 
employment by such Party of Persons who perform this Agreement, including all federal, 
provu:iclaC anCi"ioca!"Tiicome, sociru-uislirillice,·· he1ilili,-payio1f anCl.empioYilleilriaiesand 
· statutori!y-mandated~woikers~'cpmpensation-coverage.~Noiieof-tb.e-Persons employedbyany of .. 
the Parties shall be considered employees of any other Party for any purpose. Nothing in this 
Agreement shall create or be deemed to create a relationship of partners, joint venturers, 
fiduciary, principal and agent or any other relationship between the Parties. 

7.8 Binding Agreement 

Except as otherwise set out in this Agreement, this Agreement shall not confer upon any other 
Person, except the Parties and their respective successors and permitted assigns, any rights, 
interests, obligations or remedies under this Agreement. This Agreement and all of the 
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provisions of this Agreement shall be binding upon and shall enure to the benefit of the Parties 
and their respective successors and permitted assigns. 

7.9 Assignment 

(a) Neither this Agreement nor any of the rights, interests or obligations under this 
Agreement may be assigned by Greenfield, without the prior written consent of 
the OPA, which consent shall not be unreasonably withheld; provided that 
Greenfield may without the consent of the OP A assign this Agreement and all 
benefits and obligations _hereunder to the Affiliate which will develop, construct, 
own and operate the Relocated Facility as contemplated by Section 2.5, provided 
that the assignee agrees. in writing in a form satisfactory to the OPA, acting 
reasonably, to assume and be bound by the terms and conditions of this 
Agreement. 

(b) Neither this Agreement nor any of the rights, interests or obligations under this 
Agreement may be assigned by the OP A, without the prior written consent of 
Greenfield, which consent shall not be unreasonably withheld; provided that the 
OPA shall have the right to assign this Agreement and all benefits and obligations 
hereunder without the consent of Greenfield to the Government of Ontario or any 
corporation owned or Controlled by the Government of Ontario with a credit 
rating that is equal to or better than the OP A's credit rating, and which assumes 
all of the obligations and liabilities of the Ontario Power Authority under this 
Agreement and agrees to be novated into this Agreement in the place and stead of 
the OPA, provided that the assignee agrees in writing to assume and be bound by 
the terms and conditions of this Agreement, whereupon, the OP A shall be relieved 
of all obligations and liability arising pursuant to this Agreement. 

7.10 Survival 

The provisions of Section 2.1, Section 2.2, Article 3, Section 4.l(b), Section 4.2, Article 6, and 
Section 7.3, shall survive the expiration of the term. 

7.11 Counterparts 

This Agreement may be executed in two or more counterparts, and all such counterparts shall 
together constitute one and the same Agreement. It shall not be necessary in making proof of the 
contents of this Agreement to produce or account for more than one such counterpart. Any Party 
may deliver an executed copy of this Agreement by facsimile or electronic mail but such Party 
shall, within ten (1 0) Business Days of such delivery by facsimile or electronic mail, promptly 
deliver to the other-Party an originally executed copy of this Agreement. 

7.12 Time of Essence 

Time is of the essence in the performance of the Parties' respective obligations under this 
Agreement. 
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7.13 No Third-Party Beneficiaries 

This Agreement is for the sole benefit of the parties hereto and their respective successors. and 
permitted assigns and 11othing herein, express or implied, is intended to or shall confer upon any 
other person any legal or equitable right, benefit or remedy of any nature whatsoever, under or 
by reason of this Agreement. 

7.14 Further Assurances 

Each of the Parties shall, from time to time on written request of the other Party, do all such 
further acts and execute and deliver or cause to be done, executed or delivered all such further 
acts, deeds, documents, assurances and things as may be required, acting reasonably, in order to 
fully perform and to more effectively implement and carry out the terms of this Agreement. 

IN WITNESS WHEREOF, and intending to be legally bound, the Parties have executed this 
Agreement by the undersigned duly authorized representatives as of the date first stated above. 

GREENFIELD SOUTH POWER 
CORPORATION 

By: 
-------------------------------
Name: Gregory M. Vogt 

Title: President 

I have authority to bind the corporation 
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ONTARIO POWER AUTHORITY 

By: 
-----------------------------
Name: Colin Andersen 

Title: Chief Executive Officer 

I have authority to bind the corporation. 
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EXHIBIT A 
FORM OF IRREVOCABLE STANDBY LETTER OF CREDIT 

DATE OF ISSUE: • 

APPLICANT: Ontario Power Authority 

BENEFICIARY: Greenfield South Power Corporation 

AMOUNT: e 
EXPIRY DATE: • 

EXPIRY PLACE: Counters of the issuing financial institution in Toronto, Ontario 

CREDIT RATING: [Insert credit rating only if the issuer is not a financial institution listed in 
either Schedule I or II of the Bank Act] 

TYPE: Irrevocable Standby Letter of Credit 

NUMBER: 

We hereby authorize you to draw on [insert name of financial institution and financial 
institution's address in Toronto, Ontario] in respect of irrevocable standby letter of credit No. 
-,::--:::---:- (the "Credit''), for the account of the Applicant up to an aggregate amount of $• ( • 
Canadian dollars) available by your draft at sight, accompanied by: 

1. A certificate signed by an officer of the Beneficiary stating that: 

"The Ontario Power Authority is in breach of its obligation set out in Section 2.2 
of the Facility Relocation and Settlement Agreement between the Beneficiary and 
the Applicant, and therefore the Beneficiary is entitled to draw upon the Credit in 
the amount of the draft attached hereto."; and 

2. A certified true copy of a letter sent by the Beneficiary to the Applicant, by 
facsimile to 416-969-6071 and by courier to the attention of Michael Lyle, 
General Counsel, 120 Adelaide Street West, Suite 1600, Toronto ON MSH 1Tl, 
notifying the Applicant that the Beneficiary intends to draw on this Credit, 
together with a copy of the facsimile confirmation and courier receipt evidencing 
that the letter was received by the Beneficiary no less than [ten (10)) business 
days prior to the date of the draw. 

Drafts drawn hereunder must bear the clause "Drawn under irrevocable Standby Letter of Credit 
No. [insert number) issued by [the financial institution) dated [insert date)". 

Partial drawings are permitted. 

This Credit is issued in connection with the Facility Relocation and Settlement Agreement dated 
as of the • day of November, 2011 between the Beneficiary and the Applicant. 
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We agree with you that all drafts drawn under, and in compliance with the terms of this Credit 
will be duly honoured, if presented at the counters of [insert the fmancial institution and 
financial institution's address, which must be located in Toronto, Ontario] at or before 5:00 
pm (EST) on [insert the expiry date]. · 

This irrevocable standby letter of credit is subject to the International Standby Practices ISP 98, 
International Chamber of Commerce publication No. 590 and, as to matters not addressed by the 
ISP 98, shall be governed by the laws of the Province of Ontario and applicable Canadian federal 
law, and the parties hereby irrevocably agree to attorn to the non-exclusive jurisdiction of the 
courts of the Province of Ontario. 

-END-

[Insert name of Financial Institution] 

By: 
-------------------------

Authorized Signatory 

-------~---- ------
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EXHIBITB 
COPY OF CERTIFICATE OF APPROVAL-AIR NUMBER 2023-7HUMVW 
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SCHEDULE 4.2- TERMINATION COMPENSATION 

(a) In order to determine the amount of compensation payable pursuant to Section 
4.2(a) (the "Termination Compensation"), Greenfield shall deliver to the OPA a 
notice setting out the amount claimed as compensation and details of the 
computation thereof (the "Compensation Notice"). The OPA shall be entitled, by 
notice given within thirty (30) days after the date of receipt of the Compensation 
Notice, to require Greenfield to provide such further supporting particulars as the 
OPA considers necessary, acting reasonably. 

(b) If the OPA does not dispute the Termination Compensation, the OPA shall pay to 
Greenfield the Termination Compensation within sixty (60) days after the date of 
receipt of the Compensation Notice. If the Termination Compensation is 
disputed, the OPA shall pay to Greenfield the amount of Termination 
Compensation as determined in accordance with paragraph (d) not later than sixty 
(60) days after the date on which the dispute with respect to the amount of 
Termination Compensation is resolved. · 

(c) If the OPA wishes to dispute the Termination Compensation, the OPA shall give 
to Greenfield a notice (the "OPA Compensation Notice") setting out an amount 
that the OPA proposes as the Termination Compensation payable pursuant to 
Section 4.2(a), together with details of the computation. If Greenfield does not 
give notice (the "Greenfield Non-acceptance Notice") to the OPA stating that it 
does not accept the amount proposed in the OPA Compensation Notice within 
thirty (30) days after the date of receipt of the OPA Compensation Notice, 
Greenfield shall be deemed 'to have accepted the amount of Termination 
Compensation so proposed. If a Greenfield Non-acceptance Notice is given, the 
OPA and Greenfield shall attempt to determine the Termination Compensation 
through negotiation. If the OPA and Gfeenfield do not agree in writing upon the 
Termination Compensation within sixty (60) days after the date of receipt of the 
Greenfield Non-acceptance Notice, the Termination Compensation shall be 
determined in accordance with the procedure set forth in paragraph (d) and 
Sections 6.1 and 6.2 shall not apply to such determination. 

Dispute Resolution 

(i) If the negotiation described in paragraph (c), above, does not result in an 
_ agreement .in_ writing _on _the_amount of the Termination Compensation, _ 

;--------;~---

either the DPA or_Gr_e_enfieldmay, afterJhe_date_ofthe expiry of_a_p_eriod _ 
of· sixty -c 60) -- days · after the-- date -of receipt ·of the Greenfield Non-
acceptance Notice, by notice to the other require the dispute to be resolved 
by arbitration as set out below. The OPA and Greenfield shall, within 
thirty (30) days after the date of receipt of such notice of arbitration, 
jointly appoint a valuator to determine the Termination Compensation. 
The valuator so appointed shall be a duly qualified business valuator, 
independent of each of the OP A and Greenfield, where the individual 
responsible for the valuation has not less than ten (10) years' experience in 
the field of business valuation. If the OP A and Greenfield are unabie to 
agree upon a valuator within such period, the OPA and Greenfield shall 
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jointly make application (provided that if a party does not participate in 
such application, the other party may make application alone) under the 
Arbitration Act, 1991 (Ontario) to a judge of the Superior Court of Justice 
to appoint a valuator, and the provisions of the Arbitration Act, 1991 
(Ontario) shall govern such appointment. The valuator shall determine the 
Termination Compensation within sixty (60) Business Days after the date 
of his or her appointment. The fees and expenses of the valuator shall be 
paid by the OPA. Greenfield's and the OPA's respective determinations of 
the Termination Compensation shall· be based upon the Compensation 
Notice and the OPA Compensation Notice, as applicable. 

(ii) In order to facilitate the determination of the Termination Compensation 
by the valuator, each of the OP A and Greenfield shall provide to the 
valuator such information as may be requested by the valuator, acting 
reasonably, and each of the OPA and Greenfield shall permit the valuator 
and the valuator's representatives to have reasonable access during normal 
business hours to such information and to take extracts therefrom and to 
make copies thereof. 

(iii) The Termination Compensation as determined by the valuator shall be 
final, conclusive and binding and not subject to any appeal. 

(e) Any amount to be paid under paragraph (b) shall bear interest at a variable 
nominal rate per armum equal on each day to the Interest Rate then in effect from 
the Effective Date to the date of payment. For the purposes of this paragraph, 
"Interest Rate" means the armual rate of interest established by the Royal Bank 
of Canada or its successor, from time to time, as the interest rate it will charge for 
demand loans in Canadian dollars to its commercial customers in Canada and 
which it designates as its "prime rate" based on a year of 365 or 366 days, as 
applicable. Any change in such prime rate shall be effective automatically on the 
date such change is armounced by the Royal Bank of Canada. 
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Aleksandar Kojic 

From: 
Sent: 

Sebastiana, Rocco [RSebastiano@osler.com] 
November 21, 2011 10:47 PM 

To: 
Cc: 

Michael Lyle; Michael Killeavy; JoAnne Butler 
Ivanoff, Paul: Smith, Elliot 

Subject: Re: Revised FRSA 

I just spoke to Carl as he wanted to gauge my reaction to the redraft. I told him that I had 
a concern about the no discount on the NPV. He made the point that this was a "concession" 
on their part to concede the no t~rminal value, but I pointed out to him that he did not 
expressly provide that there would be no terminal value, so that he left it open to raise it 
in any future dispute on'the quantification of damages. I advised that the discount rate 
should as a minimum reflect the reduced time value of money given CPI if all else remained 
unchanged. I told him that I preferred to remain silent on both the discount rate and 
terminal value and we'll argue about it when it comes time to negotiate the damages on lost 
net revenues, but I told him that this requires further discussion with my clients. 

The question is this, does taking the terminal value definitively off the table worth a 
difference between zero discount rate versus, say at least a 5 or 6 percent discount rate on 
the NPV calculation of net revenues. If it isn't (as I suspect it is not), then I would 
recommend that we stay silent on both points and we negotiate both points at a later date 
after we have the FR5A in place. 

Let's discuss this further. Regards, Rocco 

Original Message ----
From: Sebastiana, Rocco 
Sent: Monday, November 21, 2011 1e:e8 PM 
To: Michael Lyle (Michael.Lyle@powerauthority.on.ca) <Michael.Lyle@powerauthority.on.ca>; 
Michael Killeavy (Michael.killeavy@powerauthority.on.ca) 
<Michael.killeavy@powerauthority.on.ca>; JoAnne Butler .<joanne.butler@powerauthority.on.ca> 
Cc: Ivanoff, Paul; Smith, Elliot · 
Subject: FW: Revised FRSA 

This just arrived from Carl. We are certainly getting closer, but we still a few outstanding 
issues to resolve, principally as they relate to the quantification of damages< 

In Section 2.1(e), they want to restrict the period to which the OPA can have a· say 
on the sale of the Facility Equipment. 

In Section 2.5, they have added a laundry list of items which would need to be 
reflected in a revised NRR if there were a Relocated Facility and an Amended ARCES. Frankly, 
they are simply doing themselves a disservice by doing this as it simply makes it harder to 

-----=--a-g~re·e:_en--a~Releea'1=e-rl-Fae:-i-l-i-1:Y~- -- ---------- -
···· c-- ---In Section 2 .4(b):;- Earl--is raising the point-that -the Secured Lenders- have-provided 

severai LCs for the profeci: (in addition to the LC to the OPA; including an LC to Union Gas 
and the City of Mississauga) and therefore, until such time as those LCs are cancelled, the 
Secured Lender would like cash collateral or a replacement LC. I would propose that the OPA 
return its Completion and Performance LC for cancellation upon execution of this agreement. 
It may take a,bit of time to get the other LCs cancelled. We'll need to give a bit more 
thought on this wording as it should only relate to any outstanding LC. 

In Section 4.2, they will agree to no terminal value of the Facility; but they want 
the NPV of the net revenues to be at a zero discount rate. This does not make sense to me, 
as the net revenues should at least be discounted at CPI and more likely at a higher number 
(at least comparable to TCE's 5.25%), but certainly not at zero discount. I think that this 
will likely be the last issue on the table to resolve and may require escalation between 
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Colin and Greg, as I discussed this point at length with Carl on Sunday morning and I don't 
think that the message has sunk in. 

Carl has made an issue about legal fees and consultant's fees on this and future agreements 
and arbitrations, but those costs pale by comparison to the other amounts payable to for the 
cancellation, but we should give this point a bit more thought. 

Regards, Rocco 

-----Original Message-----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Monday, November 21, 2011 9:39 PM 
To: Smith, Elliot 
Cc: Sebastiana, Rocco 
Subject: RE: Revised FRSA 

Rocco and Elliot, 

Attached is a revised draft of the FRSA which is being reviewed by GSPC at the same time and 
accordingly subject to the comments of GSPC. I also attach a list showing details of the 
$150 million L/C. 

Schedule 2.2(a) containing details of the of the Equity Sunk Costs consisting of the Eastern 
Power services and materials will follow. 

Carl De Vuono 
McMillan LLP 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies imm-ediately. 

From: Smith, Elliot [ESmith@osler.com] 
Sent: November 20, 2011 8:58 PM 
To: Carl De Vuono 
Cc: Sebastiana, Rocco; 'michael.lyle@powerauthority.on.ca' 
Subject: RE: Revised FRSA 

Carl, 
Attached please find the revised FRSA. As with before, in the interest of time I am sending 
this to you and the OPA simultaneously and as such it remains subject to comment by the OPA. 

Elliot 

-----Original Message-----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Sunday, November 20, 2011 2:20 PM 
To: Sebastiana, Rocco 
Cc: Smith, Elliot 
Subject: RE: Revised FRSA 
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Based on the discussion today, and the clear example you gave regarding "hammers", GSPC is 
cutting down its proposed list of Reloc.ated Equipment significantly. We will send that over 
when it is completed, together with the. schedule of the Equity Sunk Costs relating to the 
services and work provided by Eastern Power • · · 

Regarding the proposed payment of the $5.23 million over time under the NUG contract, we are 
ok with the idea but were hoping we could reduce the period to 12 months rather than remning 
term of the contrcat. Based on the current payments under that contract, the increased 
monthly payment on the 12 ·month schedule should not be an issue for the OPA. 

North Green Limited is a sister of Greenfield Holdco, both owned by the same corporation. As 
mentioned, Greenfield Holdco owns Greenfield. 

I think we should all see the revisions to sections 2.4(c) and 2.4(d) and 4.2 before 
commenting further on the issues regarding those sections we talked about on the call 
earlier. 

I am also wondering if we should move 2.4(c) and (d) to another section (perhaps 2.1) because 
they don't really involve the Secured Lenders and I think it would be better if Section 2.4 
was limited to issues involving the Secured Lenders. 

Carl De Vuono 
McMillan LLP 
direct 416.3e7.4e55 I mobile 416.918.1e46 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7eee ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is. confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

From: Sebastiane, Rocco [RSebastiano@osler.com] 
Sent: November 2e, 2e11 9:59 AM 
To: Carl De Vuono 
Subject: Re: Revised FRSA 

Can we delay the call to le:3e? Thanks, Rocco 

Original Message -----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Sunday, November 2e, 2e11 e9:e3 AM 

__ ..c..I.o..:=S_e_b_a.s'l:ci_an.o_,=Ro_G_C.O,__· ______ 
Sub~ect: .. Re: -Revised FRSA 

Would you rather do it later because of the parade? 

Carl De Vuono 
McMillan LLP 

direct - 416.3e7.4e55 
mobile - 416.918.1e46 
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CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this. email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Original Message -----
From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Sunday, November 20, 2011 08:55 AM 
To: Carl De Vuono 
Cc: Smith, Elliot <ESmith@osler.com> 
Subject: RE: Revised FRSA 

Let's use the following call-in number (as I would like Elliot to participate on the call 
also) and let's go with 10 am, as I need to first drive my kids down to the parade drop-off 
point as they are in the Santa Clause parade today. 

Call-in: 416-343-4295 
Conference ID: 9215401 

Thanks, Rocco 

-----Original Message-----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Sunday, November 20, 2011 6:38 AM 
To: Sebastiana, Rocco 
Subject: Re: Revised FRSA 

I'll follow up on your comments below and let's speak at 9:30 or 10. 

Carl De Vuono 
McMillan LLP 

direct - 416.307.4055 
mobile - 416.918.1046 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Original Message 
From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Sunday, November 20, 2011 01:09 AM 
To: Carl De Vuono 
Cc: Smith, Elliot <ESmith@osler.com>; 'Michael Lyle (Michael.Lyle@powerauthority.on.ca)' 
<Michael.Lyle@powerauthority.on.ca> 
Subject: RE: Revised FRSA 

Carl, can we speak Sunday morning around 9:30 or 10 am? 
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I have been through your changes and many of them look fine. Obviously, some of the dollars 
figures will require consideration by my client, but the sooner you can get us the breakdown 
of the Equity Sunk costs the better. Also, can Greg please provide us with a break down of 
how he calculated the additional $90 million to get to $150 million? It would be helpful to 
us to get comfortable that this is a reasonable number. 

Regarding the Relocated Equipment, does Greg has a Schedule 2.1(a) that we can look at? I 
don't understand why he is pushing so hard on these items, as we have already listed the key 
large ticket items in the-list. The rest of the equipment he should be able to tell the 
Suppliers to suspend because even if we find a replacement site, it is going to take time to 
get it approved and permitted and then we ··d simply be paying to have this other equipment 
stored in a warehouse somewhere. To suspend these other items for 60 or so days is not an 
unreasonable request on our part. 

I am quite troubled by your change to Section 4.2 to add a dollar amount for the "deemed 
terminal value of the Facility". This concept is not part of the "Discriminatory Action 
Compensation" language in the ARCES that we discussed on Friday and furthermore, is 
completely outside of the ARCES Contract. Once the end of the Term of ARCES Contract would 
have been reached, this Facility would have become a merchant power plant as there is no 
obligation on the part of the OPA to provide any extension or replacement contract. 
Therefore, the terminal value is completely speculative and in fact, could be zero or a 
negative amount depending upon assumptions of future market conditions or system needs at the 
end of the Term. This ask needs to come off the table if we are to come to an agreement by 
Monday. 

Thanks, Rocco 

-----Original Message-----
From: Carl_ De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Saturday, November 19, 2011 11:38 PM 
To: Smith, Elliot; Sebastiane, Rocco 
Cc: Michael.Lyle@powerauthority.on.ca 
Subject: RE: Revised FRSA 

Elliot and Rocco, Thanks for your draft of the FRSA sent earlier today. Attached is a revised 
draft, together with a blackline showing changes from the draft you sent. GSPC is looking at 
these changes at the same time and accordingly they are subject to GSPC's comments. I 
understand that we may should be receiving a form of release with the amount to be received 
from the DEFC in respect of the OEFC matter and a draft letter from the OPA to provide for 
the balance of the amount. 

Let me know what time you would like to speak tomorrow. 

Carl De Vuono 
.. lic_l'],ill_ao_LLP 

direct 416.307 .40SS · [m()~ile_416. 918.1046 carl. d_e_vll_oll<J@rnflllill_an._ca _ 
- -- ------ -·- . -

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

From: Smith, Elliot [ESmith@osler.com] 
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Sent: November 19, 2011 10:46 AM 
To: Carl De Vuono; Sebastiana, Rocco 
Cc: Michael.Lyle@powerauthority.on.ca 
Subject: Revised FRSA 

Carl, 
Please find attached a revised draft of the Facility Relocation and Settlement Agreement, 
along with a blackline referencing the version you sent on November 17. If you have any 
questions, let us know. 

In the interest of time I am sending this to the OPA simultaneously and as such it remains 
subject to further comment by the OPA. 

Elliot 
[cid:image002.gif@01CCA6A8.90605290] 

Elliot Smith, P.Eng. 
Associate 

416.862.6435 

DIRECT 

416.862.6666 

FACSIMILE 

esmith@osler.com<mailto:esmith@osler.com> 

Osler, Hoskin·& Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada M5X 1B8 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2011 6:22 PM 
To: Sebastiana, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Please see fully signed agreement attached. 

Carl De Vuono 
Partner 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7eee ext.2311 I nadia.malleye@mcmillan.ca 
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CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
·is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 

prohibited. If you are not the intended recipient, please notify us by reply email or 
telephqne call and permanently delete this email and any copies immediately. 

Please consider the environment before printing this e-mail. 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2011 6:06 PM 
To: Carl De Vuono 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Carl, I have just been advised that the letter was being sent lawyer to lawyer. So, would 
you please send it to Greg for his execution. 

Thanks, Rocco 

From: Sebastiana, Rocco 
Sent: Friday, November 18, 2011 6:04 PM 
To: 'Carl De Vuono' 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

The letter has been signed and enclosed is a copy. I believe that it has been sent to GSPC 
also. Perhaps you can confirm that Greg has received it. 

Thanks, Rocco 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2011 6:00 PM 
To: Sebastiana, Rocco . 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Ok. Is the OPA sending the letter to GSPC for signature? 

Ca~l De .Vu~o~n~o~~~-~------
PartoE!r 
direct 416.307.4055 mobile 416.918.1046 carl.devuono@mcmi11-an.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain· information that 
is confidential and. privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Please consider the environment before printing this e-·mail. 
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From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2011 5:57 PM 
To: Carl De Vuono 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Yes, the media statement is the one that I sent you. It is my understanding that the media 
statement may be issued on Monday as opposed to today. 

Regards, Rocco 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2011 5:36 PM 
To: Sebastiana, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE:. Agreement in Principle Letter 

.The letter is ok. I assume the media statement is the one you sent me a couple of minutes 
ago. 

Ple~se have the OPA sign and send the letter GSPC and GSPC will sign and send it back. 

Carl De Vuono 
Partner 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Please consider the environment before printing this e-mail. 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2011 5:29 PM 
To: Carl De Vuono 
Cc: Michael Lyle (Michael.Lyle@powerauthority.on.ca); Smith, Elliot 
Subject: Agreement in Principle Letter 

Confidential and Without Prejudice 

Carl, 
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We are ok with your changes to the letter with one minor change. 
positive statement that _the OPA will be issuing a media statement 
letter. 

We have also added a 
in connection with the 

If you are ok with the letter then we will proceed to have the OPA sign it and send it over 
to Greenfield. 

Regards, Rocco 
[cid:imageee2.gif@e1CCA6A8.9060529e] 

Rocco Sebastiane 
Partner 

416.862.5859 

DIRECT 

416.862.6666 

FACSIMIL.E 

rsebastiano@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada M5X 188 

[cid:imageee3.gif@01CCA6A8.90605290]<http://www.osler.com/> 

******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit.de 1' utiliser ou de.le_dilwlguer .sans_autorisation.__ _ _____ _ 

---- ----

* ** * * * * *-** * *-* * ** * * ** * *-* * * * *-**-* *-*** *-* * *-** * * * ** * * *-**-** *-* * * *"******--* * *-* * -
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Aleksandar Kojic 

From: Michael Killeavy 
Sent: November 22, 2011 4:18AM 
To: 
Cc: 

Sebastiane, Rocco; Michael Lyle; JoAnne Butler 
Ivanoff, Paul; Smith, Elliot 

Subject: RE: Revised FRSA 

I need to look at the model we've built. It's basically the same model we used for the K-W 
peaking plant, which NERA has verified for us. My thinking is that I'd rather see a terminal 
value, which is discounted with an appropriate discount rate than an NPV that is essentially 
the sum I'd the real free cash flows over the term. I'll need some time this morning to do 
this. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario~ MSH 1T1 
416-969-6288 (office) 
416-969-6071 {fax) 
416-520-9788 (cell)· 
Michael.killeavy@powerauthority.on.ca 

-----Original Message-----
From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: Mon 21-Nov-11 10:47 PM 
To: Michael Lyle; Michael Killeavy; JoAnne Butler 
Cc: Ivanoff, Paul; Smith, Elliot 

_Subject: Re: Revised FRSA 

I just spoke to Carl as he wanted to gauge my reaction to the redraft. I told him that I had 
a concern about the no discount on the NPV. He made the point that this was a "concession" 
on their part to concede the no terminal value, but I pointed out to him that he did not 
expressly provide that there would be no terminal value, so that he left it open to raise it 
in any future dispute on the quantification of damages. I advised that the discount rate 
should as a minimum reflect the reduced time value of money given CPI if all else remained 
unchanged. I told him that I preferred to remain silent on both the discount rate and 
terminal value and we'll argue about it when it comes time to negotiate the damages on lost 
net revenues, but I told him that this requires further discussion with my clients. 

-'llie-"ques-Hen···is··-thi-s-,-dees--tak-ilig'-tlie'-tei'minal.c.cvcatuFdeHhi't-i\Tely-6ff-'-the·-table'-w6i'th=if~--'-'---'-

di fference -between:·zer() ·discount- rate·ver~us ,-say at_·least: a_S_gr_ §_percept-discount-rate ·on 
the NPV calculation of net revenues. If it isn't (as I suspect it is not), then I would 
recommend that we stay silent on both points and we negotiate both points at a later date 
after we have the FRSA in place. 

Let's discuss this further. Regards, Rocco 

Original Message ----
From: Sebastiane, Rocco 
Sent: Monday, November 21, 2011 10:08 PM 
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To: Michael Lyle (Michael.Lyle@powerauthority.on.ca) <Michael.Lyle@powerauthority.on.ca>; 
Michael Killeavy (Michael.killeavy@powerauthority.on.ca) 
<Michael.killeavy@powerauthority.on.ca>; JoAnne Butler <joanne.butler@powerauthority.on.ca> 
Cc: Ivanoff, Paul; Smith, Elliot 
Subject: FW: Revised FRSA 

This just arrived from Carl. We are certainly getting closer, but we stil~ a few outstanding 
issues to resolve, principally as they relate to the quantification of damages: 

In Section 2.1(e), they want to restrict the period to which the OPA can have a say 
on the sale of the Facility Equipment. 

In Section 2.5, they have added a laundry list of items which would need to be 
reflected in a revised NRR if there were a Relocated Facility and an Amended ARCES. Frankly, 
they are simply doing themselves a disservice by doing this as it simply makes it harder to 
agree on a Relocated Facility. 

In Section 2.4(b), Carl is raising the point that the Secured Lenders have provided 
several LCs for the project (in addition to the LC to the OPA, including an LC to Union Gas 
and the City of Mississauga) and therefore, until such time as those LCs are cancelled, the 
Secured Lender would like cash collateral or a replacement LC. I would propose that the OPA 
return its Completion and Performance LC for cancellation upon execution of this agreement. 
It may take a bit of time to get the other LCs cancelled. We"ll need to give a bit more 
thought on this wording as it should only relate to any outstanding LC. 

In Section 4·.2, they will agree to no terminal value of the Facility, but they want 
the NPV of the net revenues to be at a zero discount rate. This does not make sense to me, 
as the net revenues should at least be discounted at CPI and more likely at a higher number 
(at least comparable to TCE's 5.2S%), but certainly not at zero discount. I think that this 
will likely be the last issue on the table to resolve and may require escalation between 
Colin and Greg, as I discussed this point at length with Carl on Sunday morning and I don't 
think that the message has sunk in. 

Carl has made an issue about legal fees and consultant's fees on this and future agreements 
and arbitrations, but those costs pale by comparison to the other amounts payable to for the 
cancellation, but we should give this point a bit more thought. 

Regards, Rocco 

-----Original Message-----
From: Carl .De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Monday, November 21, 2011 9:39 PM 
To: Smith, Elliot 
Cc: Sebastiane, Rocco 
Subject: RE: Revised FRSA 

Rocco and Elliot, 

Attached is a revised draft of the FRSA which is being reviewed by GSPC at the same time and 
accordingly subject to the comments of GSPC. I also attach a list showing details of the 
$150 million L/C. 

Schedule·2.2(a) containing details of the of the Equity Sunk Costs consisting of the Eastern 
Power services and materials will follow. 

Carl De Vuono 
McMillan LLP 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 
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CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use· of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

From: Smith, Elliot [ESmith@osler.com] 
Sent: November 20, 2011 8:58 PM 
To: Carl De Vuono 
Cc: Sebastiana, Rocco; 'michael.lyle@powerauthority.on.ca' 
Subject: RE: Revised FRSA 

Carl, 
Attached please find the revised FRSA. As with before, in the interest of time I am sending 
this to you and the OPA simultaneously and as such it remains subject to comment by the OPA. 

Elliot 

-----Original Message-----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Sunday, November 20, 2011 2:20 PM 
To: Sebastiana, Rocco 
Cc: Smith, Elliot 
Subject: RE: Revised FRSA 

Based on the discussion todai, and the clear example you gave regarding "hammers", GSPC is 
cutting down its proposed list of Relocated Equipment significantly. We will send that over 
when it is completed, together with the schedule of the Equity Sunk Costs relating to the 
services and work provided by Eastern Power . 

Regarding the proposed payment of the $5.23 million over time under the NUG contract, we are 
ok with the idea but were hoping we could reduce the period to 12 months rather than remning 
term of the contrcat. Based on the current payments under that-contract, the increased 
monthly payment on the 12 month schedule should not be an issue for the OPA. 

North Green Limited is a sister of Greenfield Holdco, both owned by the same corporation. As 
mentioned, Greenfield Holdco owns Greenfield. 

I think we should all see the revisions to sections 2.4(c) and 2.4(d) and 4.2 before 
commenting further on the issues regarding those .sections we talked about on the call 
earlier. 

-I -am also wonder:i,!lg if we should move-2.4(_c;}-and- (Q) --to another--sect-ion-(per-haps 2.1-) because
they .don't really inllollle tbe_Secueed_ Lenders and. I think it wo_uld be_ b_etter if Section 2.4 
wa·s limited to·issues involving the -secured-Lenders. -, 

Carl De Vuono 
McMillan LLP 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

As-sistant: Nadia Mall eye I 416.865.7000 ext. 2311 I nadia. malleye@mcmillan. ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
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prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

From: Sebastiane, Rocco [RSebastiano@osler.com] 
Sent: November 20, 2011 9:59 AM 
To: Carl De Vuono 
Subject: Re: Revised FRSA 

can we delay the call to 10:30? Thanks, Rocco 

Original Message -----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Sunday, November 20, 2011 09:03 AM 
To: Sebastiane, Rocco 
Subject: Re: Revised FRSA 

Would you rather do it later because of the parade? 

Carl De Vuono 
McMillan LLP 

direct - 416.307.405S 
mobile - 416.918.1046 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Original Message -----
From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: Sunday, November 20, 2011 08:55 AM 
To: Carl De Vuono 
Cc: Smith, Elliot <ESmith@osler.com> 
Subject: RE: Revised FRSA 

Let's use the following call-in number (as I would like Elliot to participate on the call 
also) and let's go with 10 am, as I need to first drive my kids down to the parade drop-off 
point as they are in the Santa Clause parade today. 

Call-in: 416-343-4295 
Conference ID: 9215401 

Thanks, Rocco 

-----Original Message-----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Sunday, November 20, 2011 6:38 AM 
To: Sebastiane, Rocco 
Subject: Re: Revised FRSA 
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I'll follow up on. your comments below and let's speak at 9:30 or 10. 

Carl De Vuono 
McMillan LLP 

direct - 416.307.4055 
mobile - 416.918.1046 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, piease notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Original Message -----
From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: Sunday, November 20, 2011 01:09 AM 
To: Carl De Vuono 
Cc: Smith, Elliot <ESmith@osler.com>; 'Michael Lyle (Michael.Lyle@powerauthority.on.ca)' 
<Michael.Lyle@powerauthority.on.ca> 
Subject: RE: Revised FRSA 

Carl, can we speak Sunday morning around 9:30 or 10 am? 

I have been through your changes and many of them look fine. Obviously, some of the dollars 
figures will require consideration by my client, but the sooner you can get us the-breakdown 
of the Equity Sunk costs the better. Also, can Greg please provide us with a break down of 
how he calculated the additional $90 million to get to $150 million? It would be helpful to 
us to get comfortable that this is a reasonable number. 

Regarding the Relocated Equipment, does Greg has a Schedule 2.1(a) that we can look at? I 
don't understand why he is pushing so hard on these items, as we have already listed the key 
large ticket items in the list; The rest of the equipment he should be able to tell the 
Suppliers to suspend because even if we find a replacement site, it is going to take time to 
get it approved and permitted and then we'd simply be paying to have this other equipment 
stored in a warehouse somewhere. To suspend these other items for 60 or so days is not an 
unreasonable request on our part. 

I am quite troubled by your change to Section 4.2 to add a dollar amount for the "deemed 
terminal value of the Facility". This concept is not part of the "Discriminatory Action 

..... Compensation"---1anguage in .the ARCES that-we-discussed -on -Friday -and .. ,fur-thermor-e,'-'--·cei=s'-'-·=-=--=-==----
-c_o_mple:t_ely ___ outsic:le _of tb~_AR_C_E_S __ C_ontJ"act_. On_ce. the __ end _of_J:be T_er-m_ of ARCES Contr_ac:::t would 
have. been reached, this Facility would have- become a merchant power plant as there is no 
obLigation on the part of the OPA to provide any extension or replacement contract. 
Therefore, the terminal value is completely speculative and in fact, could be zero or a 
negative amount depending upon assumptions of future market conditions or system needs at the 
end of the Term. This ask needs to come off the table if we are to come to an agreement by 
Monday. 

Thanks, Rocco 

-----Original Message-----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
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Sent: Saturday, November 19, 2011 11:38 PM 
To: Smith, Elliot; Sebastiane, Rocco 
Cc: Michael.Lyle@powerauthority.on.ca 
Subject: RE: Revised FRSA 

Elliot and Rocco, Thanks for your draft of the FRSA sent earlier today. Attached is a revised 
draft, together with a blackline showing changes from the draft you sent. GSPC is looking at 
these changes at the same time and accordingly they are subject to GSPC's comments. I 
understand that we may should be receiving a form of release with the amount to be received 
from the OEFC in respect of the OEFC matter and a draft letter from the OPA to provide for 
the balance of the amount. 

Let me know what time you would like to speak tomorrow. 

Carl De Vuono 
McMillan LLP 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are. not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

From: Smith, Elliot [ESmith@osler.com] 
Sent: November 19, 2011 10:46 AM 
To: Carl De Vuono; Sebastiane, Rocco 
Cc: Michael.Lyle@powerauthority.on.ca 
Subject: Revised FRSA 

Carl, 
Please find attached a revised draft of the Facility Relocation and Settlement Agreement, 
along with a blackline referencing the version you sent on November 17. If you have any 
questions, let us know. 

In the interest of time I am ·sending this to the OPA simultaneously and as such it remains 
subject to further comment by the OPA. 

Elliot 
[cid:image002.gif@01CCA6A8.90605290] 

Elliot Smith, P.Eng. 
Associate 

416.862.6435 

DIRECT 

416.862.6666 

FACSIMILE 
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esmith@osler.com<mailto:esmith@osler.com> 

Osler, Hoskin & Harcourt LLP 
Box 56, 1 First Canadian Place 
Toronto, Ontario, Canada M5X 188 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2611 6:22 PM 
To: Sebastiana, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Please see fully signed agreement attached. 

Carl De Vuono 
Partner 
direct 416.367.4655 I mobile 416.918.1646 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7666 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Please consider the environment .before printing this e-mail. 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2611 6:66 PM 
To: Carl De Vuono 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 

·---~ubject: RE: -Agr-eement .in -l'rinciple Letter 

Carl, I have just been advised that the letter was being sent lawyer to lawyer;- So, would -
you please send it to Greg for his execution. 

Thanks, Rocco 

From: Sebastiana, Rocco 
Sent: Friday, November 18, 2611 6:64 PM 
To: 'Carl De Vuono' 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 
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The letter has been signed and enclosed is a copy. I believe that it has been sent to GSPC 
also. Perhaps you can confirm that Greg has received it. 

Thanks, Rocco 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2011 6:00 PM 
To: Sebastiana, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Ok. Is the OPA sending the letter to GSPC for signature? 

Carl De Vuono 
Partner 
direct 416.307.4055 mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Please consider the environment before printing this e-mail. 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2011 5:57 PM 
To: Carl De Vuono 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Yes, the media statement is the one that I sent you. It is my understanding that the media 
statement may be issued on Monday as opposed to today. 

Regards, Rocco 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2011 5:36 PM 
To: Sebastiana, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

The letter is ok. I assume the media statement is the one you sent me a couple of minutes 
ago. 

Please have the OPA sign and send the letter GSPC and GSPC will sign and send it back. 
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Carl De Vuono 
Partner 
direct 416.3137.41355 I mobile 416.918.11346 carl. devuono@mcmillan. ca 

Assistant: Nadia Malleye I 416.865.7131313 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Please consider the environment before printing this e-mail. 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November.18, 21311 5:29PM 
To: Carl De Vuono 
Cc: Michael Lyle (Michael.Lyle@powerauthority.on.ca); Smith, Elliot 
Subject: Agreement in Principle Letter 

Confidential and Without Prejudice 

Carl, 

We are ok with your changes to the letter with one minor change. We have also added a 
positive statement that the OPA will be issuing a media statement in connection with the 
letter. 

If you are ok with the letter then we-will proceed to have the OPA sign it and send it over 
to Greenfield. 

Regards, Rocco 
[cid:imagel3132.gif@I31CCA6A8.91361352913] 

Rocco Sebastiana 
Partner 

416.862.5859 
--::c=c::c::~----------------·-· 

D!RECI . 

416.862.6666 

FACSIMILE 

rsebastiano@osler.com 

Osler, Hoskin & Harcourt LLP 
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Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada MSX 188 

[cid:image003.gif@01CCA6A8.90605290]<http://www.osler.com/> 

******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser ou dele divulguer sans autorisation. 

******************************************************************** 
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Aleksandar KQjic 

From: 
Sent: 
To: 
Cc: 
Subject: 

Importance: 

Michael Killeavy 
November 22, 2011 9:26 AM 
'Sebastiane, Rocco'; Michael Lyle; JoAnne Butler 
'Ivanoff, Paul'; 'Smith, Elliot' 
RE: Revised FRSA 

High 

I think the answer to a zero discount rate is pretty easy - no way. Please see below. 

NPVvs.WACC 

$400,000,000 

$350,000,000 

$300,000,000 

$250,000,000 

$200,000,000 

$150,000,000 

$100,000,000 

$5(1,000,000 

$0 

In our base case analysis we used a WACC of 5.52% (20% equity at 8% cost of equity and 80% 
debt at 7% before-tax cost of debt) and got a PV of free cash flows to be -$70M. At a 
discount rate (WACC) of zero, the timing of the cash flows is irrelevant and the NPV is 

' $3]_5JV1, _I:LYQJL\'J-<!J'JLJ;Q _c!isc;ount_ the terminal value at_ ~~W::J:: __ (ITLi!QPL@£hL t:b~. py_o£ .:till! __ . 
term1nal value woula be -~204M, tor a total valuation of -$274M ($70M +$204M). I would 
al"gue-tfiat th-etermfria:C.iiaiue-15 equity's -risk sincecthec:i:ieht ~E:Csecured-:-wrtii~the:contra0t-
and drops off at the end of the term. Accordingly, the terminal value ought to be discounted 
at the cost of equity at the very least, whicl) I have assumed to be 8%, which gives a PV of 
the terminal value of -$120M for a total value of $190M. I think we could niake a strong 
argument to a qualified business valuator that since these cash flows are speculative that-a 
much higher discount rate ought to be used, which lowers the terminal value further. 

What if we concede to the entitlement to include a terminal value in the damages calculation, 
but insist that any dispute over the present value of the terminal value has to be resolved 
in accordance with the procedure set out in Schedule 4.2, i.e., a qualfied business valuator 
can assess the terminal value? I'd not want an arbitrator doing this, since they are 
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normally legally qualified and may not have the necessary commercial background we'd be 
relying on for the valuation. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

-----Original Message-----
From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: November 21, 2011 10:08 PM 
To: Michael Lyle; Michael Killeavy; JoAnne Butler 
Cc: Ivanoff, Paul; Smith, Elliot 
Subject: FW: Revised FRSA 

This just arrived from Carl. We are certainly getting closer, but we still a few outstanding 
issues to resolve, principally as they relate to the quantification of damages: 

In Section 2.1(e), they want to restrict the period t9 whi~h the,OPA.can have a say 
'"J--':;'"- "''' .. "'- ·.~-- ,. . .. c>C.•- '"···~-" 

on the sale of the Facility Equipment, . . . . . . .. .. 
In Section 2.5, they have added a laundry'list of items which w9uld .need to be 

reflected in a revised NRR if there were a Relocated Facility and an Amended ARCES. Frankly, 
they are simply doing themselves a disservice by doing this as it simply makes. it harder to 
agree on a Relocated Facility. 

In Section 2.4(b), Carl is raising the point that the Secured Lenders have provided 
several LCs for the project (in addition to the LC to the OPA, including an LC to Union Gas 
and the City of Mississauga) and therefore, until such time as those LCs are cancelled, the 
Secured Lender would like cash collateral or a replacement LC. I would propose that the OPA 
return its Completion and Performance LC for cancellation upon execution of this agreement. 
It may take a bit of time to get the other LCs cancelled. We'll need to give a bit more 
thought on this wording as it should only relate to any outstanding LC. 

In Section 4.2, they will agree to no terminal value of the Facility, but they want 
the NPV of the net revenues to be at a zero discount· rate. This does not make sense to· me, 
as the net revenues should at least be discounted at CPI and more likely at a higher number 
(at least comparable to TCE's 5.25%), but certainly not at zero discount. I think that this 
will likely be the last issue on the table to resolve and may require escalation between 
Colin and Greg, as I discussed this point. at length with Carl on Sunday morning and I don't 
think that the message has sunk in. 

Carl has made an issue about legal fees and consultant's fees on this and future agreements 
and arbitrations, but those costs pale by comparison to the other amounts payable to for the 
cancellation, but we should give this point a bit more thought. 
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Regards, Rocco 

-----Original Message-----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Monday,.November 21,·2011 9:39PM 
To: Smith, Elliot · 
Cc: Sebastiana, Rocco 
Subject: RE: Revised FRSA 

Rocco and Elliot, 

Attached is a revised draft of the FRSA which is being reviewed by GSPC at the same time and 
accordingly subject to the comments of GSPC. I also attach a list showing details of the 
$150 million L/C. 

Schedule 2.2{a) containing details of the of the Equity Sunk Costs consisting of the Eastern 
Power services and materials will follow. 

Carl De Vuono 
McMillan LLP 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

From: Smith, Elliot [ESmith@osler.com] 
Sent: November 20, 2011 8:58 PM 
To: Carl De Vuono 
Cc: Sebastiana, Rocco; 'michael.lyle@powerauthority.on.ca' 
Subject: RE: Revised FRSA 

Carl, 
Attached please find the revised FRSA. As with before, in the interest of time I am sending 
this to you and the OPA simultaneously and as such it remains subject to comment by the OPA. 

Elliot 

-----Original- Messag;.o;e::.-::.--:.:-:::-~~c..=_cc..cc_c_ 
F r_om : __ Ca r.l __ Qe _\Lu_ono __ [mailto:_Ca r.l. D_e\lu_ono@mcmi lla n . ca] 
Sent: Sunday; November 20, 2011 2:20 PM-
To: Sebastiana, Rocco 
Cc: Smith, Elliot 
Subject: RE: Revised FRSA 

Ba·sed on the discussion today, and the clear example you- gave regarding "hammers", GSPC _is 
cutting down its proposed list of Relocated Equipment significantly. We will send that over 
when it is completed, together with the schedule of the Equity Sunk Costs relating to the 
services and work provided by Eastern Power . 
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Regarding the proposed payment of the $5.23 million over time under the NUG contract, we are 
ok with the idea but were hoping we could reduce the period to 12 months rather than remning 
term of the contrcat. Based on the current payments under that contract, the increased 
monthly payment on the 12 month schedule should not be an issue for the.OPA. 

North Green Limited is a sister of Greenfield Holdco, both owned by the same corporation. As 
mentioned, Greenfield Holdco owns Greenfield. 

I think we should all see the revisions to sections 2.4(c) and 2.4(d) and 4.2 before 
commenting further on the issues regarding those sections we talked about on the call 
earlier. 

I am also wondering if we should move 2.4(c) and (d) to another section (perhaps 2.1) because 
they don't really involve the Secured Lenders and I think it would be better if Section 2.4 
was limited to issues involving the Secured Lenders. 

Carl De Vuono 
McMillan LLP 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

From: Sebastiana, Rocco [RSebastiano@osler.com] 
Sent: November 20, 2011 9:59 AM 
To: Carl De Vuono 
Subject: Re: Revised FRSA 

Can we delay the call to 10:30? Thanks, Rocco 

Original Message -----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Sunday, November 20, 2011 09:03 AM 
To: Sebastiana, Rocco 
Subject: Re: Revised FRSA 

Would you rather do it later because of the parade? 

Carl De Vuono 
McMillan LLP 

direct - 416.307.4055 
mobile - 416.918.1046 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 
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Original Message -----
From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: Sunday, November 20, 2011 08:55 AM 
To: Carl. De yuono 
Cc: Smith, Elliot <ESmith@osler.com> 
Subject: RE: Revised FRSA 

Let's use the following call-in number (as I would like Elliot to participate on the call 
also) and let's go with 10 am, as I need to first .drive my kids down to the parade drop-off 
point as they are.in the Santa Clause parade today. 

Call-in: 416-343-4295 
Conference ID: 9215401 

Thanks, Rocco 

-----Original Message-----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Sunday, November 20, 2011 6:38 AM 
To: Sebastiane, Rocco 
Subject: Re: Revised FRSA 

I'll follow up on your comments below and let's speak at 9:30 or 10. 

Carl De Vuono 
McMillan LLP 

direct - 416.307.4055 
mobile - 416.918.1046 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

----- Original Message -----
From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent:_Sunday ,_Nol!ember.20, .2011_01:_09_AM ________________ -· 
To: Carl.De Vuono -

--- ----------~-- ----·~--- ---- -- --- -- - --- -------

Cc: Smith, -Ell-iot <.ESilli th@osler. €Om>; '-Michael Ly1e- (Michael. Lyle@powerauthor'i ty. on. ca)' 
<Michael.Lyle@powerauthority.on.ca> 
Subject: RE: Revised FRSA 

Carl, can we speak Sunday morning around 9:30 or 10 am? 

I have been through your changes and many of them look fine. Obviously, some of the dollars 
figures will require consideration by my client, but the sooner you can get us the breakdown 
of the Equity Sunk costs the better. Also, can Greg please provide us with a break down of 
how he. calculated the additional $90 million to get to $150 million? It would be helpful to 
us to get comfortable that this is a reasonable number. 
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Regarding the Relocated Equipment, does Greg has a Schedule 2.1(a) that we can look at? I 
don't understand why he is pushing so hard on these items, as we have already listed the key 
large ticket items in the list. The rest of the equipment he should be able to tell the 
Suppliers to suspend because even if we find a replacement site, it is going to take time to 
get it approved and permitted and then we'd simply be paying to have this other equipment 
stored in a warehouse somewhere. To suspend these other items for 60 or so days is not an 
unreasonable request on our part. 

I am quite troubled by your change to Section 4.2 to add a dollar amount for the "deemed 
terminal value of the Facility". This concept is not part of the "Discriminatory Action 
compensation" language in the ARCES that we discussed on Friday and furthermore, is 
completely outside of the ARCES Contract. Once the end of the Term of ARCES Contract would 
have been reached, this Facility would have become a merchant power plant as there is no 
obligation on the part of the OPA to provide any extension or replacement contract. 
Therefore, the terminal value is completely speculative and in fact, could be zero or a 
negative amount depending upon assumptions of future market conditions or system needs at the 
end of the Term. This ask needs to come off the table if we are to come to an agreement by 
Monday. 

Thanks, Rocco 

-----Original Message-----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Saturday, November 19, 2011 11:38 PM 
To: Smith, Elliot; Sebastiana, Rocco 
Cc: Michael.Lyle@powerauthority.on.ca 
Subject: RE: Revised FRSA 

Elliot and Rocco, Thanks for your draft of the FRSA sent earlier today. Attached is a revised 
draft, together with a blackline showing changes from the draft you sent. GSPC is looking at 
these changes at the same time and accordingly they are subject to GSPC's comments. I 
understand that we may should be receiving a form of release with the amount to be received 
from the OEFC in respect of the OEFC matter and a draft letter from the OPA to provide for 
the balance of the amount. 

Let me know what time you would like to speak tomorrow. 

carl De Vuono 
McMillan LLP 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

From: Smith, Elliot [ESmith@osler.com] 
Sent: November 19, 2011 10:46 AM 
To: Carl De'vuono; Sebastiana, Rocco 
Cc: Michael.Lyle@powerauthority.on.ca 
Subject: Revised FRSA 
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Carl, 
Please find attached a revised draft of the Facility Relocation and Settlement Agreement, 
along with a blackline referencing the version you sent on November 17. If you have any 
questions, let us know. 

In the interest of time I am sending this to the OPA simultaneously and as such it remains 
subject to further comment by the OPA. 

Elliot 
[cid:imageBB2.gif@B1CCA6A8.9B6B529B] 

Elliot Smith, P.Eng. 
Associate 

416.862.6435 

DIRECT 

416.862.6666 

FACSIMILE 

esmith@osler.com<mailto:esmith@osler.com> 

Osler, Hoskin & Harcourt LLP 
Box SB, 1 First Canadian Place 
Toronto, Ontario, Canada· MSX 188 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2B11 6:22 PM 
To: Sebastiana, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Please see fully signed agreement attached. 

Carl De-Vuono 
Partner 
direct 416.3B7.4BSS mobile 416.918.1B46 carl.devuono@mcmillan.ca 

Assistant: _Nadia Malleye I 416.865.7eee ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 
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Please consider the environment before printing this e-mail. 

From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday., November 18, 2011 6:06 PM 
To: Carl De Vuono 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

carl, I have just been advised that the letter was being sent lawyer to lawyer. So, would 
you please send it to Greg for his execution. 

Thanks, Rocco 

From: Sebastiane, Rocco 
Sent: Friday, November 18, 2011 6:04 PM 
To: 'Carl De Vuono' 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

The letter has been signed and enclosed is a copy. I believe that it has been sent to GSPC 
also. Perhaps you can confirm that Greg has received it. 

Thanks, Rocco 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2011 6:00 PM 
To: Sebastiane, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Ok. Is the OPA sending the letter to GSPC for signature? 

Carl De Vuono 
Partner 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Please consider the environment before printing this e-mail. 
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From: -5ebastiano, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2011 5:57 PM 
To: Carl De Vuono 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Yes, the media statement is the one that I sent you. It is my understanding that the media 
statement may be.issued on Monday as opposed to today. 

Regards, Rocco 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2011 5:36 PM 
To: Sebastiana, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

The letter is ok. I assume the media statement is the one you sent me a couple of minutes 
ago. 

Please have the OPA sign and send the letter.GSPC and GSPC will sign and send it back. 

Carl De Vuono 
Partner 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Please consider the environment before printing this e-mail. 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.comJ 
Sent: Friday, November 18, 2011 5:29 PM 
To: .Carl De Vuono ------· 
(c: Mich;;~el Lyle (Micbael. Lyle@P.olf:lerj'luthqri ty .qn. ca.); sm:Ltb, J:.lliot 
Subject: ·Agreement in Principle Letter 

Confidential and Without Prejudice 

Carl, 

We are ok with your changes to the letter with one minor change. 
positive statement that the OPA will be issuing a media statement 
letter. 
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If you are ok with the letter then we will proceed to have the OPA sign it and send it over 
to Greenfield. 

Regards, Rocco 
[cid:imageee2.gif@01CCA6A8.9060529e] 

Rocco Sebastiane 
Partner 

416.862.5859 

DIRECT 

416.862.6666 

FACSIMILE 

rsebastiano@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada MSX 1B8 

[cid:imageee3.gif@01CCA6A8.90605290]<http://www.osler.com/> 

******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d"auteur. 
Il est interdit de l'utiliser ou dele divulguer sans autorisation. 

******************************************************************** 
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Aleksandar Kojic 

From: 
Sent: 
To: . 
cc: 

. Smith, Elliot [ESmith@osler.com] 
. November 22,20.11 9:34AM . 

Michael !<illeavy; Sebastiane, Rocco; Michael Lyle; JoAnne Bu!ler 
Ivanoff, Paul 

Subject: RE: Revised FRSA 

Michael, 
Given that Greenfield South is using project-specific debt (as opposed to TCE's balance sheet fmancing), 
shouldn't we be able to ascertain the project's true leverage and cost of debt? What if we assumed a 0% cost of 

. equity (so giving him the full benefit of the unknown on that point), and then used his real cost of debt and 
leverage ratio (for which we'll have to make assumptions for the meantime)? I would think it's pretty hard for 
him to argue that we should not be discounting the debt, since clearly his loans are not at 0%. 

Elliot 

From: Michael Killeavy [mailto:Michaei.Killeavy@powerauthority.on.ca] 
Sent: Tuesday, November 22, 2011 9:26 AM 
To: Sebastiana, Rocco; Michael Lyle; JoAnne Butler 
Cc: Ivanoff, Paul; Smith, Elliot 
Subject: RE: Revised FRSA 
Importance: High 

I think the answer to a zero discount rate is pretty easy - no way. Please see below. 

NPVvs. WACC 

$400,000,000 

. $350,000,000 

$300,000,000 

$250,000,000 

$200,000,000 

$100,000,000 

$50,000,000 

$0 
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In our base case analysis we used a WACC of 5.52% (20% equity at 8% cost of equity and 
80% debt at 7% before-tax cost of debt) and got a PV of free cash flows to be -$70M. At 
a discount rate (WACC) of zero, the timing of the cash flows is irrelevant and the NPV 
is $375M. If you were to discount the terminal value at WACC (TCE approach) the PV of 
the terminal value would be -$204M, for a total valuation of -$274M ($70M +$204M). I 
would argue that the terminal value is equity's risk since the debt is secured with the 
contract and drops off at the end of the term. Accordingly, the terminal value ought to 
be discounted at the cost of equity at the very least, which I have assumed to be 8%, 
which gives a PV of the terminal value of -$120M for a total value of $190M. I think we 
could make a strong argument to a qualified business valuator that since these cash 
flows are speculative that a much higher discount rate ought to be used, which lowers 
the terminal value further. 

What if we concede to the entitlement to include a terminal value in the damages 
calculation, but insist that any dispute over the present value of the terminal value 
has to be resolved in accordance with the procedure set out in Schedule 4.2, i.e., a 
qualfied business valuator can assess the terminal value? I'd not want an arbitrator 
doing this, since they are normally legally qualified and may not have the necessary 
commercial background we'd be relying on for the valuation. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
T~ronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

-----Original Message-----
From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: November 21, 2011 10:08 PM 
To: Michael Lyle; Michael Killeavy; JoAnne Butler 
Cc: Ivanoff, Paul; Smith, Elliot 
Subject: FW: Revised FRSA 

This just arrived from Carl. We are certainly getting closer, but we still a few 
outstanding issues to resolve, principally as they relate to the quantification of 
damages: 

- In Section 2.1(e), they want to restrict the period to which the OPA can have a say 
on the sale of the Facility Equipment. 
- In Section 2.5, they have added a laundry list of items which would need to be 
reflected in a revised NRR if there were a Relocated Facility and an Amended ARCES. 
Frankly, they are simply doing themselves a disservice by doing this as it simply makes 
it harder to agree on a Relocated Facility. 
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-In Section 2.4(b), Carl is raising the point ·that the Secured Lenders have provided 
several LCs for the project (in addition to the LC to the OPA, including an LC to Union 
Gas and the City of Mississauga) and therefore, until such time as those LCs are· 
cancelled, .th(! Secured Lender would like cash collateral or a replacement LC. I \'JOUld 
propose that the OPA return its Completion and Performance LC for cancellation upon 
execution of this agreement. It may take a bit of time to get the other LCs cancelled. 
We'll need to give a bit more thought on this wording as it should only relate to any 
outstanding LC. 
- In Section 4.2, they will agree to no terminal value of the Facility, but they want 
the NPV of the net revenues to be at a zero discount rate. This does.not make sense to 
me, as the net revenues should at least be discounted at CPI and more likely at a 
higher number _(at least comparable to TCE's 5.25%), but certainly not at zero discount. 
I think that this will likely be the last issue on the table to resolve and may require 
escalation between Colin and Greg, as I discussed this point at length with Carl on 
Sunday morning and I don't think that the message has sunk in. 

Carl has made an issue about legal fees and consultant's fees on this and future 
agreements and arbitrations, but those costs pale by comparison to the other amounts 
payable to for the cancellation, but we should-give this point a bit more thought. 

Regards, Rocco 

-----Original Message-----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Monday, November 21, 2e11 9:39 PM 
To: Smith, Elliot 
Cc: Sebastiano, Rocco 
Subject: RE: Revised FRSA 

Rocco and Elliot, 

Attached is a revised draft of the FRSA which is being reviewed by GSPC at the same 
time and accordingly subject to the comments of GSPC. I also attach a list showing 
details of the $15e million L/C. 

Schedule 2.2(a) containing details of the of the Equity Sunk Costs consisting of the 
Eastern Power services and materials will follow. 

Carl De Vuono 
McMillan LLP 
direct 416.3e7.4e55 I mobile 416.918.1e46 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7eee ext.2311 I nadia.malleye@mcmillan.ca 

-CON F-IDENTIAL-IT-Y-NOHGE-: -Thi-s email-, -in Gl ud ing--a nv-at-tachments , -may-contain.-information 
.. that_is._confidential.and .. privileged .. Any __ unauthorized disclos_ur_e, .. copying _or...us_e __ of 
this email· is prohibited; If -you -are not the :intended· recipient; please notify ·us -by 
reply email or telephone call and permanently delete this email and any copies 
immediately. 

From: Smith, Elliot [ESmith@osler.com] 
Sent: November 2e, 2e11 8:58 PM 
To: Carl De Vuono 
Cc: Sebastiano, Rocco; 'michael.lyle@powerauthority.on.ca' 
Subject: RE: Revised FRSA 
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Carl, 
Attached please find the revised FRSA. As with before, in the interest of time I am 
sending this to you and the OPA simultaneously and as such it remains subject to 
comment by the OPA. 

Elliot 

-----Original Message-----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Sunday, November 28, 2811 2:28 PM 
To: Sebastiane, Rocco 
Cc: Smith, Elliot 
Subject: RE: Revised FRSA 

Based on the discussion today, and the clear example you gave regarding "hammers", GSPC 
is cutting down its proposed list of Relocated Equipment significantly. We will send 

· that over when it is completed, together with the schedule of the Equity Sunk Costs 
relating to the services and work provided by Eastern Power • 

Regarding the proposed payment of the $5.23 million over time under the NUG contract, 
we are ok with the idea but were hoping we could reduce the period to 12 months rather 
than remning term of the contrcat. Based on the current payments under that contract, 
the increased monthly payment on the 12 month schedule should not be an issue for the 
OPA. 

North Green Limited is a sister of Greenfield Holdco, both owned by the same 
corporation. As mentioned, Greenfield Holdco owns Greenfield. 

I think we should all see the revisions to sections 2.4(c) and 2.4(d) and 4.2 before 
commenting further on the issues regarding those sections we talked about on the call 
earlier. 

I am also wondering if we should move 2·.4(c) and (d) to another section (perhaps 2.1) 
because they don't really involve the Secured Lenders and I think it would be better if 
Sectio·n 2.4 was limited to issues involving the Secured Lenders. 

Carl De Vuono 
McMillan LLP 
direct 416.387.4855 I mobile 416.918.1846 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7888 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information 
that is confidential and privileged. Any unauthorized disclosure, copying or use bf 
this email is prohibited. If you are not the intended recipient, please notify us by 
reply email or telephone call and permanently delete this email and any copies 
immediately. 

From: Sebastiane, Rocco [RSebastiano@osler.com] 
Sent: November 28, 2811 9:59 AM 
To: Carl De Vuono 
Subject: Re: Revised FRSA 

Can we delay the call to 18:38? Thanks, Rocco 
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Original Message -----
From: 'carl.De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: sunday,. November 28 .i 2811 89:83 AM · 

· To: Sebastiana, -Rocco - - _ 
Subject: Re: Revised FRSA 

Would you rather do it later because of the parade? 

Carl De Vuono 
McMillan LLP 

direct - 416.387.4855 
mobile - 416.918.1846 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information 
that is confidential and privileged. Any unauthorized disclosure, copying or use of 
this email is prohibited. If you are not the intended recipient, please notify us by 
reply email or telephone call and permanently delete this email and any copies 
immediately. 

Original Message -----
From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Sunday, November 28, 2811 88:55 AM 
To: Carl De Vuono 
Cc: Smith, Elliot <ESmith@osler.com> 
Subject: RE: Revised FRSA 

Let's use the following call-in number (as I would like Elliot to participate on the 
call also) and let's go with 18 am, as I need to first drive my kids down to the parade 
drop-off point as they are in the Santa Clause parade today. 

Call-in: 416-343-4295 
Conference ID: 9215481 

Thanks, Rocco 

-----Original Message-----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 

-'----"--'--'--'-' -Sent: Sunda)l, November -28. -2811 6:38 AM 
. To: S_ebastiano_, _Ro_cco_ 
Subject: Re: Revised FRSA 

I'll follow up on your comments below and let's speak at 9:38 or 18. 

Carl De Vuono 
McMillan LLP 

direct - 416.387.4855-
mobile - 416.918.1846 
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CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information 
that is confidential and privileged. Any unauthorized disclosure, copying or use of 
this emaii is prohibited. If you are not the intended recipient, please notify us by 
reply email or telephone call and permanently delete this email and any copies 
immediately. 

Original Message -----
From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: Sunday, November 28, 2811 81:89 AM 
To: Carl De Vuono 
Cc: Smith, Elliot <ESmith@osler.com>; 'Michael Lyle 
(Michael.Lyle@powerauthority.on.ca)' <Michael.Lyle@powerauthority.on.ca> 
Subject: RE: Revised FRSA 

Carl, can we speak Sunday morning around 9:38 or 18 am? 

I have been through your changes and many of them look fine. Obviously, some of the 
dollars figures will require consideration by my client, but the sooner you can get us 
the breakdown of the Equity Sunk costs the better. Also, can Greg please provide us 
with a break down of how he calculated the additional $98 million to get to $158 
million? It would be helpful to us to get comfortable that this is a reasonable number. 

Regarding the Relocated Equipment, does Greg has a Schedule 2.1(a) that we can look at? 
I don't understand why he is pushing so hard on these items, as we have already listed 
the key large ticket items in the list. The rest of the equipment he should be able to 
tell the Suppliers to suspend because even if we find a replacement site, it is going 
to take time to get it approved and permitted and then we'd simply be paying to have 
this other equipment stored in a warehouse somewhere. To suspend these other items for 
68 or so days is not an unreasonable request.on our part. 

I am quite troubled by your change to Section 4.2 to add a dollar amount for the 
"deemed terminal value of the Facility". This concept is not part of the· 
"Discriminatory Action Compensation" language in the ARCES that we discussed on Friday 
and furthermore, is completely outside of the ARCES Contract. Once the end of the Term 
of ARCES Contract would have been reached, this Facility would have become a merchant 
power plant as there is no obligation on the part of the OPA to provide any extension 
or replacement contract. Therefore, the terminal value is completely speculative and in 
fact, could be zero or a negative amount depending upon assumptions of future market 
conditions or system needs at the end of the Term. This ask needs to come off the table 
if we are to come to an agreement by Monday. 

Thanks, Rocco 

-----Original Message-----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Saturday, November 19, 2811 11:38 PM 
To: Smith, Elliot; Sebastiane, Rocco 
Cc: Michael.Lyle@powerauthority.on.ca 
Subject: RE: Revised FRSA 

Elliot and Rocco, Thanks for your draft of the FRSA sent earlier today. Attached is a 
revised draft, together with a blackline showing changes from the draft you sent. GSPC 
is looking at these changes at the same time and accordingly they are subject to GSPC's 
comments. I understand that we may should be receiving a form of release with the 
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amount to be received from the OEFC·in respect of the OEFC matter and a draft letter 
from the OPA to provide for the balance of the amount. 

Let me know what time you would like to speak tomorrow. 

Carl De Vuono · 
McMillan LLP 
direct 416..307 .4ess 1 mobile 416.91s.ie46 C:arl.devu0no@mcmillan.ca. 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information 
that is confidential and privileged. Any unauthorized disclosure, copying or use of 
this email is prohibited. If you are not the intended .recipient, please notify us by 
reply email or telephone call and permanently delete this email and any copies 
immediately. 

From: Smith, Elliot [ESmith@osler.com] 
Sent: November 19, 2011 10:46 AM 
To: Carl De Vuono; Sebastiana, Rocco 
Cc: Michael.Lyle@powerauthority.on.ca 
Subject: Revised FRSA 

Carl, 
Please find attached a revised draft of the Facility Relocation and Settlement 
Agreement, along with a blackline referencing the version you sent on November i7. If 
you have any questions, let us know. 

In the interest of time I am sending this to the OPA simultaneously and as such it 
remains subject to further comment by the OPA. 

Elliot 
[cid:imagel3l32.gif@l31CCA6A8.9l36l3529l3] 

Elliot Smith, P.Eng. 
Associate 

416.862.6435 

DIRECT 

FACSIMILE 

esmith@osler.com<mailto:esmith@osler.com> 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada MSX 188 
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From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2e11 6:22 PM 
To: Sebastiano, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Please see fully signed agreement attached. 

Carl De Vuono 
Partner 
direct 416.3e7.4e55 I mobile 416.918.1e46 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7eee ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information 
that is confidential and privileged. Any unauthorized disclosure, copying or use of 
this email is prohibited. If you are not the intended recipient, please notify us by 
reply email or telephone call and permanently delete this email and any copies 
immediately. 

Please consider the environment before printing this e-mail. 

From: Sebastiano, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2e11 6:e6 PM 
To: Carl De Vuono 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Carl, I have just been advised that the letter was being sent lawyer to lawyer. So, 
would you please send it to Greg for his execution. 

Thanks, Rocco 

From: Sebastiano, Rocco 
Sent: Friday, November 18, 2e11 6:e4 PM 
To: 'Carl De Vuono' 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

The letter has been signed and enclosed is a copy. I believe that it has been sent to 
GSPC also. Perhaps you can confirm that Greg has received it. 

Thanks, Rocco 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2e11 6:ee PM 
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To: Sebastiana, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Ok. Is the OPA sending the letter to GSPC for signature? 

Carl De Vuono 
Partner 
direct 416.387.4855 I mobile 416.918.1846 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7080 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information 
that is confidential and privileged. Any unauthorized disclosure, copying or use of 
this email is prohibited. If you are not the intended recipient, please notify us by 
reply email or telephone call and permanently delete this email and any copies 
immediately. 

Please consider the environment before printing this e-mail. 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2011 5:57 PM 
To: Carl De Vuono 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Yes, the media statement is the one that I sent you. It is my understanding that the 
media statement may be issued on Monday as opposed to today. 

Regards, Rocco 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2011 5:36 PM 
To: Sebastiana, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

The letter is ok. Lassume the media _statement_ is the __ ~me you _sent .me ___ a couple of_ 
minutes ago_. 

Please have the OPA sign and send the letter GSPC and GSPC will sign and send it back. 

Carl De Vuono 
Partner 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 
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Aleksandar Kojic 

From: Michael Killeavy 
Sent: November 22, 2011 1 0:08 AM 
To: 
Cc: · 
Subject: 

'Smith, Elliot'; 'Sebastiana, Rocco'; Michael Lyle; JoAnne Butler . 
'Ivanoff, Paul' _ · · · 
RE: Revised FRSA 

We could, if we had the credit agreement setting out what the debt's costing them, .. 1 would be very loath to admitthat 
their cost of equity is zero, although it does provide a bit of a "bookend", so to speak, on the valuation. I think their 
after-tax cost of debt might be -s%, which would put the value of the project free cash flows around -$90M. 

As an alternative to my suggestion we could concede that their cost of equity is 0%, but that we discount at the cost of 
debt. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
12.0 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Smith, Elliot [mailto:ESmith@osler.com] 
Sent: November 22, 2011 9:34AM 
To: Michael Killeavy; Sebastiana, Rocco; Michael Lyle; JoAnne Butler 
Cc: Ivanoff, Paul 
Subject: RE: Revised FRSA 

Michael, 
Given that Greenfield South is using project-specific debt (as opposed to TCE's balance sheet fmancing), 
shouldn't we be able to ascertain the project's true leverage and cost of debt? What if we assumed a 0% cost of 
equity (so giving him the full benefit of the unknown on that point), and then used his real cost of debt and 
leverage ratio (for which we'll have. to make assumptions for the meantime)? I would think it's pretty hard for 
him to argue that we should not be discounting the debt, since clearly his loans are not at 0%. 

Elliot __ 

From: Michael Killeavy [mailto:Michaei.Killeavy@powerauthority.on.ca] 
Sent: Tuesday, November 22, 2011 9:26AM 

· To: Sebastiana, Rocco; Michael Lyle; JoAnne Butler 
Cc: Ivanoff, Paul; Smith, Elliot 
Subject: RE: Revised FRSA 
Importance: High 

I think the answer to a zero discount rate is pretty easy - no way. Please see below. 
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In our base case analysis we used a WACC of 5.52% (20% equity at 8% cost of equity and 
80% debt at 7% before-tax cost of debt) and got a PV of free cash flows to be ~$70M. At 
a discount rate (WACC) of zero, the timing of the cash flows is irrelevant and the NPV 
is $375M. If you were to discount the terminal value at WACC (TCE approach) the PV of 
the terminal value would be ~$204M, for a total valuation of ~$274M ($70M +$204M). I 
would argue that the terminal value is equity's risk since the debt is secured with the 
contract and drops off at the end of ·the term, Accordingly, the -terminal value. ought to 
be discounted at the cost of equity at the very least, which I have assumed to be 8%, 
which gives a PV of the terminal value of ~$120M for a total value of $190M. I think we 
could make a strong argument to a qualified business valuator that since these cash· 
flows are speculative that a much higher discount rate ought to be used, which lowers 
the terminal value further. · 

What if we concede to the entitlement to include a terminal value in the damages 
calculation, but insist that any dispute over the present value of the terminal value 
has to be resolved in accordance with the procedure set out in Schedule 4.2, i.e., a 
qualfied business valuator can assess the terminal value? I'd not want an arbitrator 
doing this, since they are normally legally qualified and may not have the necessary 
commercial background we'd be relying on for the valuation. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
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Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

-----Original Message-----
From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: November 21, 2011 10:08 PM 
To: Michael Lyle; Michael Killeavy; JoAnne Butler 
Cc: Ivanoff,.Paul; Smith, Elliot· 
Subject: FW: Revised FRSA 

This just arrived from Carl. We are certainly getting closer, but we still a few 
outstanding issues to resolve, principally as they relate to the quantification of 
damages: 

- In Section 2.1(e), they want to restrict the period to which the OPA can have a say 
on the sale of the Facility Equipment. 
- In Section 2.5, they have added a laundry list of items which would need to be 
reflected in a revised NRR if there were a Relocated Facility and an Amended ARCES. 
Frankly, they are simply doing themselves a disservice by doing this as it simply makes 
it harder to agree on a Relocated Facility. · 
- In Section 2.4(b), Carl is raising the point that the Secured Lenders have provided 
several LCs for the project (in addition to the LC to the OPA, including an LC to Union 
Gas and the City of Mississauga) and therefore, until such time as those LCs are 
cancelled, the Secured Lender would like cash collateral or·a replacement LC. I would 
propose that the OPA return its Completion and Performance LC for cancellation upon 
execution of this agreement. It may take a bit of time to get the other LCs cancelled. 
We'll need to give a bit more thought on this wording as it should only relate to any 
outstanding LC. 
- In Section 4.2, they will agree to no terminal value of the Facility, but they want 
the NPV of the net revenues to be at· a zero discount rate. This dol!s not make sense to 
me, as the net revenues should at least be discounted at CPI and more likely at a 
higher number (at least comparable to TCE's 5.25%), but certainly not at zero discount. 
I ·think that this will likely be the last issue on the table to resolve and may require 
escalation between Colin and Greg, as I discussed this point at length with Carl on 
Sunday morning and I don't think that the message has sunk in. 

Carl has made an issue about legal fees and consultant's fees on this and future 
agreements .. and .. a rbit rations , --but -those-costs--~ale-by -compa r>is on. -to .. the .other- amounts 

. pay.ab.le_to_ f.OJ" tb.e. cao.ceUa:tion,._bu.Lw,e_s.!to.uld __ giY.e_this_p.o.ioLa.bit .. more.tbought. 

Regards, Rocco 

-----Original Message-----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Monday, November 21, 2011 9:39 PM 
To: Smith, Elliot 
Cc: Sebastiane, Rocco 
Subject: RE: Revised FRSA 

Rocco and Elliot, 
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Attached is a revised draft of the FRSA which is being reviewed by GSPC at the same 
time and accordingly subject to the comments of GSPC. I also attach a list showing 
details of the $150 million L/C. 

schedule 2.2(a) containing details of the of the Equity Sunk Costs consisting of the 
Eastern Power services and materials will follow. 

Carl De vuono 
McMillan LLP 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information 
that is confidential and privileged. Any unauthorized disclosure, copying or use of 
this email is prohibited. If you are not the intended recipient, please notify us by 
reply email or telephone call and permanently delete this email and any copies 
immediately. 

From: Smith, Elliot [ESmith@osler.com] 
Sent: November 20, 2011 8:58 PM 
To: Carl De Vuono 
Cc: Sebastiana, Rocco; 'michael.lyle@powerauthority.on.ca' 
Subject: RE: Revised FRSA 

Carl, 
Attached please find the revised FRSA. As with before, in the interest of time I am 
sending this to you and the OPA simultaneously and as such it remains subject to 
comment by the OPA. 

Elliot 

-----Original Message-----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Sunday, November 20, 2011 2:20 PM 
To: Sebastiana, Rocco 
Cc: Smith, Elliot 
Subject: RE: Revised FRSA 

Based on the discussion today, and the clear example you gave regarding "hammers", GSPC 
is cutting down its proposed list of Relocated Equipment significantly. We will send 
that over when it is completed, together with the schedule of the Equity Sunk Costs 
relating to the services and work provided by Eastern Power • 

Regarding the proposed payment of the $5.23 million over time under the NUG contract, 
we are ok with the idea but were hoping we could reduce the period to 12 months rather. 
than remning term of the contrcat. Based on the current payments under that contract, 
the increased monthly payment on the 12 month schedule should not. be an issue for the 
OPA. 

North Green Limited is a sister of Greenfield Holdco, both owned by the same 
corporation. As mentioned, Greenfield Holdco owns Greenfield. 
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I think we should all see the revl.sl.ons to sections 2.4(c) and 2.4(d) and 4.2 before 
commenting further on the issues regarding those sections we talked-about on the call 
earlier. 

I am also wondering_ if we should move 2~4(c) and (d) to another section (perhaps 2.1) 
because they don't re.,lly involve t'he.Secured Lenders and I think it would be better if 
Section 2.4 was limited to issues involving the Secured Lenders. 

Carl De Vuono 
McMillan LLP 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

. 
Assistant: Nadia Malleye I 416.865.7000 ext.2311 l·nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information 
that is confidential and privileged. Any unauthorized disclosure, copying or use of 
this email is prohibited. If you are not the intended recipient, please notify us by 
reply email or telephone call and permanently delete this email and any copies 
immediately .. 

From: Sebastiane, Rocco [RSebastiano@osler.com] 
Sent: November 20, 2011 9:59 AM 
To: Carl De Vuono 
Subject: Re: Revised FRSA 

Can we delay the call to 10:30? Thanks, Rocco 

Original_ Message -----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Sunday, November 20, 2011 09:03 AM 
To: Sebastiane, Rocco 
Subject: Re: Revised FRSA 

Would you rather do it later because of the parade? 

Carl De Vuono 
McMillan LLP 

direct - 416.307.4055 
mobile - 416.918.1046 

·--···-··----------------------'---c-------
CONFIDENIIALIIY .NOTICE: .This_email.,_including_any_attachments., _may. contain_ information . 
that is confidential and privileged. Any unauthorized disclosure, copyihg or use of 
this email is prohibited. If you are not the intended recipient, please notify us by 
reply email or telephone call and permanently delete this email and any copies 
immediately. 

Original Message -----
From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: Sunday, November 20, 2011 08:55 AM 
To: Carl De Vuono 
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Cc: Smith, Elliot <ESmith@osler.com> 
Subject: RE: Revised FRSA 

Let's use the following call-in number (as I would like Elliot to participate on the 
call also) and let's go with 10 am, as I need to first drive my kids down to the parade 
drop-off point as they are in the Santa Clause parade today. 

Call-in: 416-343-4295 
Conference ID: 9215401 

Thanks, Rocco 

-----Original Message-----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Sunday, November 20, 2011 6:38 AM 
To: Sebastiane; Rocco 
Subject: Re: Revised FRSA 

I'll follow up on your comments below and let's speak at 9:30 or 10. 

Carl De Vuono 
McMillan LLP 

direct - 416.307.4055 
mobile - 416.918.1046 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information 
that is confidential and privileged. Any unauthorized disclosure, copying or use of 
this email is prohibited. If you are not the intended recipient, please notify us by 
reply email or telephone call and permanently delete this email and any copies 
immediately. 

Original Message -- -·--
From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: Sunday, November 20, 2011 01:09 AM 
To: Carl De Vuono 
Cc: Smith, Elliot <ESmith@osler.com>; 'Michael Lyle 
(Michael.Lyle@powerauthority.on.ca)' <Michael.Lyle@powerauthority.on.ca> 
Subject: RE: Revised FRSA 

Carl, can we speak Sunday morning around 9:30 or 10 am? 

I have been through your changes and many of them look fine. Obviously, some of the 
dollars figures will require consideration by my client, but the sooner you can get us 
the breakdown of the Equity Sunk costs the better. Also, can Greg please provide us 
with a break down of how he calculated the additional $90 million to get to $150 
million? It would be helpful to us to get comfortable that this is a reasonable number. 

Regarding the Relocated Equipment, does Greg has a Schedule 2.1(a) that we can look at? 
I don't understand why he is pushing so hard on these items, as we have already listed 
the key large ticket items in the list. The rest of the equipment he should be able to 
tell the Suppliers to suspend because even if we find a replacement site, it is going 
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to take time to get it approved and permitted and then we'd simply be paying to have 
this other equipment stored in a warehouse somewhere. To suspend these other items for 
60 or so days is not an unreasonable,request on 'our part. 

I am quite troubled by' your change to Section 4.2 to add a dollar amount for the 
",deemed terminal value ,of the Facility". This concept is not part of the 
"Discriminatory Action Compensation" language in the ARCES that we discussed on Friday 
and furthermore, is completely outside of the ARCES Contract. Once the end of the Term 
of ARCES Contract would have been reached, this Facility would have become a merchant 
power plant as there is no obligation on the part of ,the OPA to provide any extension 
or replacement contract. Therefore, the terminal value is completely speculative and in 
fact, could be zero or a negative amount depending upon assumptions of future market 
conditions or system needs at the end of the Term. This ask needs to come off the table 
if we are to come to an agreement by Monday. 

Thanks, Rocco 

-----Original Message-----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Saturday, November 19, 2011 11:38 PM 
To: Smith, Elliot; Sebastiana, Rocco 
Cc: Michael.Lyle@powerauthority.on.ca 
Subject: RE: Revised FRSA 

Elliot and Rocco, Thanks for your draft of the FRSA sent earlier today. Attached is a 
revised draft, together with a,blackline showing changes from the draft you sent. GSPC 
is looking at these changes at the same time and accordingly they are subject to GSPC's 
comments. I understand that we may should be receiving a form of release with the 
amount to be received from the OEFC in respect of the OEFC matter and a draft letter 
from the OPA to provide for the balance of the amount. 

Let me know what time you would like to speak tomorrow. 

Carl De Vuono 
McMillan LLP 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information 
that is confidential and privileged. Any unauthorized disclosure, copying or use of 
this email is prohibited. If you are not the intended recipient, please notify us by 
reply email or telephone call and permanently delete this email and any copies 
immediately. 

From: Smith, Elliot [ESmith@osler.com] 
Sent: November 19, 2011 10:46 AM 
To: Carl De Vuono; Sebastiana, Rocco 
Cc: Michael.Lyle@powerauthority.on.ca 
Subject: Revised FRSA 

Carl, 
Please find attached a revised draft of the Facility Relocation and Settlement 
Agreement, along with a blackline referencing the version you sent on November 17. If 
you have any questions, let us know. 
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In the interest of time I am sending this to the OPA simultaneously and as such it 
remains subject to further comment by the OPA. 

Elliot 
[cid:image002.gif@01CCA6A8.90605290] 

Elliot Smith, P.Eng. 
Associate 

416.862.6435 

DIRECT 

416.862.6666 

FACSIMILE 

esmith@osler.com<mailto:esmith@osler.com> 

. Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada MSX 1B8 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2011 6:22 PM 
To: Sebastiane, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Please see fully signed agreement attached. 

Carl De Vuono 
Partner 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information 
that is confidential and privileged. Any unauthorized disclosure, copying or use of 
this email is prohibited. If you are not the intended recipient, please notify us by 
reply email or telephone call and permanently delete this email and any copies 
immediately. 

Please consider the environment before printing this e-mail. 
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From: Sebastiane, Roc.co [mailto: RSebastiano@osler. com] 
Sent: Friday, November 18, 2011 6:06 PM 
To: Carl De Vuono 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Carl, I have just been advised that the·letter was being sent lawyer to lawyer. So, 
would you please send it to Greg for his execution. 

Thanks, Rocco 

From: Sebastiane, Rocco 
Sent: Friday, November 18, 2011 6:04 PM 
To: 'Carl De Vuono' 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

The letter has been signed and enclosed is a copy. I believe that it has been sent to 
GSPC also. Perhaps you can confirm that Greg has received it. 

Thanks, Rocco 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2011 6:00 PM 
To: Sebastiane, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Ok. Is the OPA sending the letter to GSPC for signature? 

Carl De Vuono 
Partner 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information 
that is confidential andpt'ivileged. Any unauthorized disclosupe, COR~ing or use.of 
thi.s email is __ pC'ohibited .. If .you are _not the .. intended_l".edpient., _please_noti£y __ us:by 
reply email or telephone call and permanently delete-i::his email and any copies 
immediately. 

Please consider the environment before printing this e-mail. 

From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2011 5:57 PM 
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To: Carl De Vuono 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Yes, the media statement is the one that I sent you. It is my understanding that the 
media statement may be issued on Monday as opposed to today. 

Regards, Rocco 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2911 5:36 PM 
To: Sebastiane, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

The letter is ok. I assume the media statement is the one you sent me a couple of 
minutes ago. 

Please have the OPA sign and send the letter GSPC and GSPC will sign and send it back. 

Carl De Vuono 
Partner 
direct 416.397.4955 I mobile 416.918.1946 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7999 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information 
that is confidential and privileged. Any unauthorized disclosure, copying or use of 
this email is prohibited. If you are not the intended recipient, please notify us by 
reply email or telephone call and permanently delete this email and any copies 
immediately. 

Please consider the environment before printing this e-mail. 

From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2911 5:29 PM 
To: Carl De Vuono 
Cc: Michael Lyle (Michael.Lyle@powerauthority.on.ca); Smith, Elliot 
Subject: Agreement in Principle Letter 

Confidential and Without Prejudice 

Carl, 

We are ok with your changes to the letter with one minor change. We have also added a 
positive statement that the OPA will be issuing a media statement in connection with 
the letter. 

If you are ok with the letter then we will proceed to have the OPA sign it and send it 
over to Greenfield. 
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Regards, Rocco 
[cid:imageee2.gif@e1CCA6A8.9060529e] 

Rocco Sebastiano 
Partner 

416.862.5859 

DIRECT 

416.862.6666 

FACSIMILE 

rsebastiano@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada M5X 188 

[cid:imageee3.gif@e1CCA6A8.90605290]<http://www.osler.com/> 

******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any 
unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits 
d"auteur. Il est interdit de l'utiliser ou dele divulguer sans autorisation. 

******************************************************************** 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain 
information that is privileged1 confidential and/or exempt from disclosure under applicable law. If you are not the intended 
recipient(s), any dissemination,.distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If 
you have received this message in error, or are not the named recipient(s), please notify the sender immediately and delete this e
mail message. 
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Aleksandar Kojic 

From: JoAnne Butler 
Sent: November 22, 201110:08 AM 
To: 
Cc: 

'Sebastiane, Rocco'; Michael Lyle; Michael Killeavy 
'll(anoff, Paul'; 'Smith, Elliot' 

Subject: RE: Revised FRSA 

To refresh my memory, I. went back to my now-retired CFO when we were developing our plants in 
Mexico as he was always adamant that we should not include residual -value in our bids (in 

·some cases, it meant the difference between winning and losing, though, the competition was 
so intense .•.. ). He confirmed that we used that approach due to the simplistic assumption 
that ignoring residual value assuming we ran the plant to its end of life would give. us a 
hedge on clean up costs which were so difficult to predict. He did acknowledge that there is 
more certainty now so that assumption may no longer be necessary but having said that, by the 
time you NPV the residual value "there's not likely to be a lot of value in current dollars." 
(his words) I am having lunch with him tomorrow and will explore further, especially his 
thoughts around discount rate. 

So, we can rem·ain silent for now and MK' s analysis clearly shows that we cannot accept a e 
discount rate. In 2e34, "dirty coal" might now have moved to "dirty gas"; there might be a 
huge value on carbon and gas prices might be way up there. It would be interesting to see if 
they put a major maintenance outage in year 18 (usually every six years and very expensive). 
If they didn't, then they have no intention of going longer than the twenty years. And there 
would be clean up costs. · 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

12e Adelaide Street West, Suite 16ee 
Toronto, Ontario MSH 1T1 

416-969-Gees Tel. 
416-969-6e71 Fax. 
joanne.butler@powerauthority.on.ca 

-----Original Message----.-
From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: Lunes, 21 de Noviembre de 2e11 1e:47 p.m. 

---"!:O-:--"Michael.:...LyJ.e;'-"Michae1=--Kiclleav.y;.::::J.oA~~eccBut±ei"-=--·--

Gc: Ivanof-f-, -Paul;- Smith,-El-liot - -- ---
Subjei:f: -Re: ReviSeCI FRSA 

I just spoke to Carl as he wanted to gauge my reaction to the redraft. I told him that I had 
a concern about the no discount on the NPV. He made the point that this was a "concession" 
on their part to concede the no terminal value, but I pointed out to him that he did not 
expressly provide that there would be-no· terminal value, so that he left it open to raise it 
in any future dispute on the quantification of damages. I advised that the discount rate 
should as a minimum reflect the reduced time value of money given CPI if all else remained 
unchanged. I told him that I preferred to remain silent on both the discount rate and 
terminal value and we'll argue about it when it comes time to negotiate the damages on lost 
net revenues, but I told him that this requires further discussion with my clients. 
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The question is this, does taking the terminal value definitively off the table worth a 
difference between zero discount rate versus, say at least a 5 or 6 percent discount rate on 
the NPV calculation of net revenues. If it isn't (as I suspect it is not), then I would 
recommend that we stay silent on both points and we negotiate both points at a later date 
after we have the FRSA in place. 

Let's discuss this further. Regards, Rocco 

Original Message ----
From: Sebastiane, Rocco 
Sent: Monday, November 21, 2011 10:08 PM 
To: Michael Lyle (Michael.Lyle@powerauthority.on.ca) <Michael.Lyle@powerauthority.on.ca>; 
Michael Killeavy (Michael.killeavy@powerauthority.on.ca) 
<Michael.killeavy@powerauthority.on.ca>; JoAnne Butler <joanne.butler@powerauthority.on.ca> 
Cc: Ivanoff, Paul; Smith, Elliot 
Subject: FW: Revised FRSA 

This just arrived from Carl. We are certainly getting closer, but we still a few outstanding 
issues to resolve, principally as they relate to the quantification of damages: 

In Section 2.1(e), they want to restrict the period to which the OPA can have a say 
on the sale of the Facility Equipment. 

In Section 2.5, they have added a laundry list of items which would need to be 
reflected in a revised NRR if there were a Relocated Facility and an Amended ARCES. Frankly, 
they are simply doing themselves a disservice by doing this as it simply makes it harder to 
agree on a Relocated Facility. 

In Section 2.4(b), Carl is raising the point that the Secured Lenders have provided 
several LCs for the project (in addition to the LC to the OPA, including an LC to Union Gas 
and the City of Mississauga) and therefore, until such time as those LCs are cancelled, the 
Secured Lender would like cash collateral or a replacement LC. I would propose that tne OPA 
return its Completion and Performance LC for cancellation upon execution of this agreement. 
It may take a bit of time to get the other LCs cancelled. We'll need to give a bit more 
thought on this wording as it should only relate to any outstanding LC. 

In Section 4.2, they will agree to no terminal value of the FaCility, but they want 
the NPV of the net revenues to be at a zero discount rate. This does not make sense to me, 
as the net revenues should at least be discounted at CPI and more likely at a higher number 
(at least comparable to TCE's 5.25%), but certainly not at zero discount. I think that this 
will likely be the last issue ori the table to resolve and may require escalation between 
Colin and Greg, as I discussed this point at length with Carl on Sunday morning and I don't 
think that the message has sunk in. 

Carl has made an issue about legal fees and consultant's fees on this and future agreements 
and arbitrations, but those costs pale by comparison to the other amounts payable to for the 
cancellation, but we should give this point a bit more thought. 

Regards, Rocco 

-----Original Message-----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Monday, November 21, 2011 9:39 PM 
To: Smith, Elliot 
Cc: Sebastiana, Rocco 
Subject: RE: Revised FRSA 

Rocco and Elliot, 
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Attached is a revised draft of the FRSA which 
accordingly subject to. the comments of GSPC. 
$150 million L/C. 

is being reviewed by GSPC at the same time and 
I also attach a list showing details of the 

Schedule 2.2(a) containing details of the of the Equity Sunk Costs consisting of the Eastern 
Power services and materials will follow. 

Carl· De Vuono 
McMillan LLP 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete .. this email and any copies immediately. 

From: Smith, Elliot [ESmith@osler.com] 
Sent: November 20, 2011 8:58 PM 
To·: Carl De Vuono 
Cc: Sebastiane, Rocco; 'michael.lyle@powerauthority.on.ca' 
Subject: RE: Revised FRSA 

Carl, 
Attached please find the revised FRSA. As with before, in the interest· of time I am sending 
this to you and the OPA simultaneously and as such it remains subject to comment by the OPA. 

Elliot 

-----Original Message-----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Sunday, November 20, 2011 2:20 PM 
To: Sebastiane, Rocco 
Cc: Smith, Elliot 
Subject: RE: Reviseg FRSA 

Based on the discussion today, and the clear example you gave regarding "hammers", GSPC is 
cutting down its proposed list of Relocated Equipment significantly. We will·send that over 
when it is completed, together with the schedule of the Equity Sunk Costs relating to the 
services and work provided by Eastern Power . 

-Regar-ding-the-proposed -P.§Yment -Of- the ~3 million--over-time-under- -the-NUG. contract, we _ar~-"---
.ok .. with_ the. idea b_ut _w_er_e_ hoping Jo/e __ could_ c.edu_c_e _the _perio_d to. 12 .mo_n:tbs r·a:the_r than_remning 
term of the-contrcat~ Bas·ed-on the current payments under that contract, the increased-
monthly payment on the 12 month schedule should not be an issue for the OPA. 

North Green Limited is a sister of Greenfield Holdco, both owned by the same corporation. As 
mentioned, Greenfield Holdco owns Greenfield. 

I think we should all see the revisions to sections 2.4(c) and 2.4(d) and 4.2 before 
commenting further on the issues regarding those sections we talked about on the call 
earlier. 
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I am also wondering if we should move 2.4(c) and (d) to another section (perhaps 2.1) because 
they don't really involve the Secured Lenders and I think it would be better if Section 2.4 
was limited to issues involving the Secured Lenders. 

Carl De Vuono 
McMillan LLP 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

From: Sebastiana, Rocco [RSebastiano@osler.com] 
Sent: November 20, 2011 9:59 AM 
To: Carl De Vuono 
Subject: Re: Revised FRSA 

Can we delay the call to 10:30? Thanks, Rocco 

Original Message -----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Sunday, November 20, 2011 09:03 AM 
To: Sebastiana, Rocco 
Subject: Re: Revised FRSA 

Would you rather do it later because of the parade? 

Carl De Vuono 
McMillan LLP 

direct - 416.307.4055 
mobile - 416.918.1046 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Original Message ~----
From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Sunday, November 20, 2011 08:55 AM 
To: Carl De Vuono 
Cc: Smith, Elliot <ESmith@osler.com> 
Subject: RE: Revised FRSA 

Let's use the following call-in number (as I would like Elliot to participate on the call 
also) and let's go with 10 am, as I need to first drive my kids down to the parade drop-off 
point as they are in the Santa Clause parade today. 
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Call-in: 416-343~4295 
Conference ID: 9215401 

Thanks, Rocco 

-----Original Message-----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Sunday, November 20, 2011 6:38 AM 
To: Sebastiane, Rocco 
Subject: Re: Revised FRSA 

I'll follow up on your comments below.and let's speak at 9:30 or 10. 

Carl De Vuono 
McMillan LLP 

direct - 416.307.4055 
mobile - 416.918.1046 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Original Message -----
From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: Sunday, November 20, 2011 01:09AM 
To: Carl De Vuono 
Cc: Smith, Elliot <ESmith@osler.com>; 'Michael Lyle (Michael.Lyle@powerauthority.on.ca)' 
<Michael.Lyle@powerauthority.on.ca> 
Subject: RE: Revised FRSA 

Carl, can we speak Sunday morning around 9:30 or 10 am? 

I have been through your changes and many of them look fine. Obviously, some of the dollars 
figures will require consideration by my client, but the sooner you can get us the breakdown 
of the Equity Sunk costs the better. Also, can Greg please provide us with a break down of 
how he calculated the additional $90 million to get to $150 million? It would be helpful to 

_ __ill;_ to_get- comfortable -that -this is- a reasonable-'-number. ____ ·----------· 

Regarding the Relocated Equipment, -does Greg -has -a Schedule-2 .1(a) that. we can look at? I 
don't understand why he is pushing so hard on these items, as we have already listed the key 
large ticket items in the list. The rest of the equipment he should be able to tell the 
Suppliers to suspend because even if. we find a replacement site, it is going to take time to 
get it approved and permitted and then we'd simply be paying to have this other equipment 
stored in a warehouse somewhere. To suspend these other items for 60 or so days is not an 
unreasonable request on our part. 

I am quite troubled by your change to Section 4.2 to add a dollar amount for the "deemed 
terminal value of the Facility". This concept is not part of the "Discriminatory Action 
Compensation" language in the ARCES that we discussed on Friday and furthermore, is 
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completely outside of the ARCES Contract. Once the end of the Term of ARCES Contract would 
have been reached, this Facility would have become a merchant power plant as there is no 
obligation on the part of the OPA to provide any extension or replacement contract. 
Therefore, the terminal value is completely speculative and in fact, could be zero or a 
negative amount depending upon assumptions of future market conditions or system needs at the 
end of the Term. This ask needs to come off the table if we are to come to an agreement by 
Monday. 

Thanks, Rocco 

-----Original Message-----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Saturday, November 19, 2011 11:38 PM 
To: Smith, Elliot; Sebastiana, Rocco 
Cc: Michael.Lyle@powerauthority.on.ca 
Subject:.RE: Revised FRSA 

Elliot and Rocco, Thanks for your draft of the FRSA sent earlier today. Attached is a revised 
draft, together with a blackline showing ·changes from the draft you sent. GSPC is looking at 
these changes at the same time and accordingly they are subject to GSPC's comments. I 
understand that we may should be receiving a form of. release with the amount to be received 
from the OEFC in respect of the OEFC matter and a draft letter from the OPA to provide for 
the balance of the amount. 

Let me know what time you would like to speak tomorrow. 

Carl De Vuono 
McMillan LLP 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone.call and permanently delete this email and any copies immediately. 

From: Smith, Elliot [ESmith@osler.com] 
Sent: November 19, 2011 10:46 AM 
To: Carl De Vuono; Sebastiana, Rocco 
Cc: Michael.Lyle@powerauthority.on.ca 
Subject: Revised FRSA 

Carl, 
Please find attached a revised draft of the Facility Relocation and Settlement Agreement, 
along with a blackline referencing the version you sent on November 17. If you have any 
questions, let us know. 

In the interest of time I am sending this to the OPA simultaneously and as such it remains 
subject to further comment by the OPA. 

Elliot 
[cid:image002.gif@01CCA6A8.90605290] 

Elliot Smith, P.Eng. 
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Associate 

416.862.6435 

DIRECT 

416.862.6666 

-FACSir·1ILE 

esmith@osler.com<mailto:esmith@osler.com> 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada M5X 1B8 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2011 6:22 PM 
To: Sebastiane, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Please see fully signed agreement attached. 

Carl De Vuono 
Partner 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or-use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 

-teleghone call and germane11:!:1~ delete -this email-and -an~ cqgies -immediately. 

Please consider the environment before printing this e~mail-. · 

From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2011 6:06 PM 
To: Carl De Vuono 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 
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carl, I have just been advised that the letter was being sent lawyer to lawyer. So, would 
you please send it to Greg for his execution. 

Thanks, Rocco 

From: Sebastiana, Rocco 
Sent: Friday, November 18, 2011 6:04PM 
To: 'Carl De Vuono' 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

The letter has been· signed and enclosed is a copy. I believe that it has been sent to GSPC 
also. Perhaps you .can confirm that Greg has received it. 

Thanks, Rocco 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2011 6:00 PM 
To: Sebastiana, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Ok. Is the OPA sending the letter to GSPC for signature? 

Carl De Vuono 
Partner 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Please consider the environment before printing this e-mail. 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2011 5:57 PM 
To: Carl De Vuono 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Yes, the media statement is the one that I sent you. It is my understanding that the media 
statement may be issued on Monday as opposed to today. 

Regards, Rocco 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
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Sent: Friday, November 18, 2011 5:36 PM 
To: Sebastiana, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter· 

The letter is ok. I assume the media statement is the one you sent me a couple of minutes 
ago. 

Please have the OPA sign and send the letter GSPC and GSPC will sign and send it back. 

Carl De Vuono 
Partner 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311· I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any· attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Please consider the environment before printing this e-mail. 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2011 5:29 PM 
To: Carl De Vuono 
Cc: Michael Lyle {Michael.Lyle@powerauthority.on.ca); Smith, Elliot 
Subject: Agreement in Principle Letter 

Confidential and Without Prejudice 

Carl, 

We are ok with your changes to the letter with one minor change. We have also added a 
positive statement that the OPA will be issuing a media statement in connection with the 
letter. 

___ ]:£_you_a~e__okc_wi1:h_iheccl~t:t.er _:ib_en_:w_e_..wi ll_p~o_c_e_ed...c..to-'-hay_e_tb_e...J)P...A _s_igo.....:H_an_d_cS_e_mLi.:t.c.cO_v_er~ ___ __ 
.to G!'eenfield. 

Regards, Rocco 
[cid:image002.gif@01CCA6A8.90605290] 

Rocco Sebastiana 
Partner 

416.862.5859 
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DIRECT 

416.862.6666 

FACSIMILE 

rsebastiano@osler.com 

Osler, Hoskin & Harcourt 
Box 50, 1 First Canadian 
Toronto, Ontario,-Canada 

LLP 
Place 

MSX 188 

[cid:image003.gif@01CCA6A8.90605290]<http://www.osler.com/> 

******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser ou dele divulguer sans.autorisation. 

******************************************************************** 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Subject: 

Michael Lyle 
November 22, 2011 10:19 AM · 
Michael Killeavy 
RE: Revised FRSA 

Give me a call when you are free. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthoritv.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s}, any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

From: Michael Killeavy 
Sent: November 22, 201110:08 AM 
To: Smith, Elliot; Sebastiana, Rocco; Michael Lyle; JoAnne Butler 
Cc: Ivanoff, Paul 
Subject: RE: Revised FRSA 

We could, if we had the credit agreement setting out what the debt's costing them. I would be very loath to admit that 
their cost of equity is zero, although it does provide a bit of a "bookend", so to speak, on the valuation. I think their 
after-tax cost of debt might be -s%, which would put the value of the project free cash flows around -$90M. 

As an alternative to my suggestion we could concede that their cost of equity is 0%, but that we discount at the cost of 
debt. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Co~tract Management 

Ontario_f'ow~_r Jl.utboxity 
~20 Adelaide StreetWest;:Suite·1600 · ---- -· -- ----

Toronto, Ontario 
MSH 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Smith, Elliot [mailto:ESmith@osler.com] 
Sent: November 22, 2011 9:34AM 
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To: Michael Killeavy; Sebastiane, Rocco; Michael Lyle; JoAnne Butler 
Cc: Ivanoff, Paul 
Subject: RE: Revised FRSA 

Michael, 
Given that Greenfield South is using project-specific debt (as opposed to TCE's balance sheet financing), · 
shouldn't we be able to ascertain the project's true leverage and cost of debt? What if we assumed a 0% cost of 
equity (so giving him the full benefit of the unknown on that point), and then used his real cost of debt and 
leverage ratio (for which we'll have to make assumptions for the meantime)? I would think it's pretty hard for 
him to argue that we should not be discounting the debt, since clearly his loans are not at 0%. 

Elliot 

From: Michael Killeavy [mailto:Michaei.Killeavy@powerauthority.on.ca] 
Sent: Tuesday, November 22, 2011 9:26AM 
To: Sebastiane, Rocco; Michael Lyle; JoAnne Butler 
Cc: Ivanoff, Paul; Smith, Elliot 
Subject: RE: Revised FRSA 
Importance: High 

I think the answer to a zero discount rate is pretty easy - no way. Please see below. 

NPVvs. WACC 

$400,000,000 

$350,000,000 

$300,000,000 

$250,000,000 

$200,000,000 
•NPV 

$150,000,000 

$100,000,000 

$50,000,000 

so 

In our base case analysis we used a WACC of 5.52% (20% equity at 8% cost of equity and 
80% debt at 7% before-tax cost of debt) and got a PV of free cash flows to be ~$70M. At 
a discount rate (WACC) of zero, the timing of the cash flows is irrelevant and the NPV 
is $375M. If you were to discount the terminal value at WACC (TCE approach) the PV of 
the terminal value would be ~$204M, for a total valuation of ~$274M ($70M +$204M). I 
would argue that the terminal value is equity's risk since the debt is secured with the 
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contract and drops off at the end of the term. Accordingly, the terminal value ought to 
be discounted at the cost of equity at the very least, which I have ass'umed to be 8%, 
which gives a PV of the terminal value_ of ~$120M for. a total value of $190M. I think we 
could make a strong argument to a qualified business valuator that since these cash 
flows a,re speculative that a much higher discount rate ought to be used, which lowers 
the terminal value further. 

What if we concede to the entitlement to include a terminal value in the damages 
calculation, but· insist that any dispute over the present value of the terminal value 
has to be resolved in accordance with the procedure set out in Schedule 4.2, i.e., a 
qualfied business valuator can assess the terminal value? I'd not want an arbitrator 
doing this, since they are normally legally qualified and may not have the necessary 
commercial background we'd be relying on for the valuation. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1T1 
416-969-6288 
416-520-9788 {CELL) 
416-967-1947 {FAX) 

-----Original Message:----
From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: November 21, 2011 10:08 PM 
To: Michael lyle; Michael Killeavy; JoAnne Butler 
Cc: Ivanoff, Paul; Smith, Elliot 
Subject: FW: Revised FRSA 

This just arrived from Carl. We are certainly getting closer, but we still a·few 
outstanding issues to resolve, principally as they relate to the quantification of 
damages: 

- ~nSection 2.1{e), they-want to resiorkt the period to-which the OPA can have a say 
on -the -s-are--Of--fhe Facility ---ECfU1pme-nt-~ - - - --~ -------------- --- --- ----- --
- In Section 2.5, they have added a laundry list of items which would need to be 
reflected in a revised NRR if there were a Relocated Facility and an Amended ARCES. 
Frankly, they are simply doing themselves a disservice by doing this as it simply makes 
it harder to agree on a Relocated Facility .• 
- In Section 2.4(b), Carl is raising the point that the Secured lenders have provided 
several LCs for the project (in addition to the LC to the OPA, including ·an LC to Union 
Gas and the City of Mississauga) and therefore, until such time as those LCs are 
cancelled, the Secured lender would like cash collateral or a replacement LC. I would 
propose that the OPA return its Completion and Performance LC for cancellation upon 
execution of this agreement. It may take a bit of time to get the other LCs cancelled. 
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We'll need to give a bit more thought on this wording as it should only relate to any 
outstanding LC. 
- In Section 4.2, they will agree to no terminal value of the Facility, but they want 
the NPV of the net revenues to be at a zero discount rate. This does not make sense to 
me, as the net revenues should at least be discounted at CPI and more likely at a 
higher number (at least comparable to TCE's 5.25%), but certainly not at zero discount. 
I think that this will likely be the last issue on the table to resolve and may require 
escalation between Colin and Greg, as I discussed this point at length with Carl on 
Sunday morning and I don't think tl1at the message has sunk in. 

Carl has made an issue about legal fees and consultant's fees on this and future 
agreements and arbitrations, but those costs pale by comparison to the other amounts 
payable to for the cancellation, but we should give this point a bit more thought. 

Regards, Rocco 

-----Original Message-----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Monday, November 21, 2011 9:39 PM 
To: Smith, Elliot 
Cc: Sebastiana, Rocco 
Subject: RE: Revised FRSA 

Rocco and Elliot, 

Attached is a revised draft of the FRSA which is being reviewed by GSPC at the same 
time and accordingly subject to the comments of GSPC. I also attach a list showing 
details of the $150 million L/C. 

Schedule 2.2(a) containing details of the of the Equity Sunk Costs consisting of the 
Eastern Power services and materials will follow. 

Carl De Vuono 
McMillan LLP 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information 
that is confidential and privileged. Any unauthorized disclosure, copying or use of 
this email is prohibited. If you are not the intended recipient, please notify us by 
reply email or telephone call and permanently delete this email and any copies 
immediately. 

From: Smith, Elliot [ESmith@osler.com] 
Sent: November 20, 2011 8:58 PM 
To: Carl De Vuono 
Cc: Sebastiana, Rocco; 'michael.lyle@powerauthority.on.ca' 
Subject: RE: Revised FRSA 

Carl, 
Attached please find the revised FRSA. As with before, in the interest of time I am 
sending this to you and the OPA simultaneously and as such it remains subject to 
comment by the OPA. 
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Elliot 

-----Original Message-----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Sunday, November 20, 2011 2:20 PM 
To: Sebastiana, Rocco 
Cc: Smith, Elliot 
Subject: RE: Revised FRSA 

Based on the discussion today, and the clear example you gave regarding "hammers", GSPC 
is cutting down its proposed list of Relocated Equipment significantly. We will send 
that over when it is completed, together IIIith the· schedule of the Equity Sunk Costs 
relating to the services and work provided by Eastern Power .-

Regarding the proposed payment of the $5.23 million over time under the NUG contract, 
we are ok with the idea but were hoping we could reduce the period to 12 months rather 
than remning term of the contrcat. Based on the current payments under that contract, 
the increased monthly payment on the 12 month schedule should not be an issue for the 
OPA. 

North Green Limited is a sister of Greenfield Holdco, both owned by the same 
corporation. As mentioned, Greenfield Holdco owns Greenfield. 

I think we should all see the revisions to sections 2.4(c) and 2.4(d) and 4.2 before 
commenting further on the issues regarding those sections we talked about on the call 
earlier. 

I am also wondering if we should move 2.4(c) and (d) to another section (perhaps 2.1) 
because they don't really involve the Secured Lenders and I think it would be better if 
Section 2.4 was limited to issues involving the Secured Lenders. 

Carl De Vuono 
McMillan LLP 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information 
that is confidential and privileged. Any unauthorized disclosure, copying or use of 
this email is prohibited. If you are not the intended recipient, please notify us by 
reply email or telephone. call and permanently delete this email and any copies 
immediately. 

From: ·Sebastiana, Rocco [RSebastiano@osler. com] 
· -sen'FNovemoer 20; 2e1T!J:s9.li.M - -

To: Carl De Vuono 
Subject: Re: Revis~d FRSA 

Can we delay the call to 10:30? Thanks, Rocco 

Original Message -----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Sunday, November 20, 2011 09:03 AM 
To: Sebastiana, Rocco ... 
Subject: Re: Revised FRSA 
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Would you rather do it later because of the parade? 

Carl De Vuono 
McMillan LLP 

direct - 416.307.4055 
mobile - 416.918.1046 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information 
that is confidential and privileged. Any unauthorized disclosure, copying or use of 
this email is prohibited. If you are not the intended recipient, please notify us by 
reply email or telephone call and permanently delete this email and any copies 
immediately. 

Original Message -----
From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Sunday, November. 20, 2011 08:55 AM 
To: Carl De Vuono 
Cc: Smith, Elliot <ESmith@osler.com> 
Subject: RE: Revised FRSA 

Let's use the following call-in number (as I would like Elliot to participate on the 
call also) and let's go with 10 am, as I need to first drive my kids down to the parade 
drop-off point as they are in the Santa Clause parade today. 

Call-in: 416-343-4295 
Conference ID: 9215401 

Thanks, Rocco 

-----Original Message-----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Sunday, November 20, 2011 6:38 AM 
To: Sebastiana, Rocco 
Subject: Re: Revised FRSA 

I'll follow up on your comments below and let's speak at 9:30 or 10. 

Carl De Vuono 
McMillan LLP 

direct - 416.307.4055 
mobile 416.918.1046 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information 
that is confidential and privileged. Any unauthorized disclosure, copying or use of · 
this email is prohibited. If you are not the intended recipient, please notify us by 
reply email or telephone call and permanently delete this email and any copies 
immediately. 
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Original Message -----
From: Sebastiana, Rocco [mailto:RSebastiano@osler:com] 
Sent: 5unday, November 20, 2011 01:09 AM 
To: Carl D~! Vuono, _ . . _ _ 
Cc: Smith, .Elliot < ESmi th@osler. com>; 'Michael- Lyle 
(Michael. Lyle@powerauthori ty. on. ca) ' <Michael. Lyle@powerauthori ty. on. ca> 
Subject: RE: Revised FRSA · 

Carl, can we speak Sunday morning around 9:30 or 10 am? 

I have been through your changes and many of them look fine. Obviously, some of the 
dollars figures will require consideration by my client, but the sooner you can get us 
the breakdown of the Equity Sunk costs the better. Also, can Greg please ·provide us 
with a break down of how he calculated the additional $90 million to get to $150 
million? It would be helpful to us to get comfortable that this is a reasonable number. 

Regarding the Relocated Equipment, does Greg has a Schedule 2.1(a) that we can look at? 
I don't understand why he is pushing so hard on these items, as we have already listed 
the key large ticket items in the list. The rest of the equipment he should-be able to_ 
tell the Suppliers to suspend because even if we find a replacement site, it is going 
to take time to get it approved and permitted and then we'd simply be paying to have 
this other equipment stored in a warehouse somewhere. To suspend these other items for 
60 or- so days is not an unreasonable request on our part. 

I am quite troubled by your change to Section 4.2 to add a dollar amount for the 
"deemed terminal value of the Facility". This concept is not part of the 
"Discriminatory Action Compensation" language in the ARCES that we discussed on Friday 
and furthermore, is completely outside of the ARCES Contract. Once the end of the Term 
of ARCES Contract would have been reached, this Facility would have become a merchant 
power plant as there is no obligation on the part of the OPA to provide any extension 
or replacement contract. Therefore, the terminal value is completely speculative and in 
fact, could be zero or a negative amount depending upon assumptions of future market 
conditions or system needs at the end of the Term. This ask needs to come off the table 
if we are to come to an agreement by Monday. 

Thanks, Rocco 

-----Original Message-----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Saturday, November 19, 2011 11:38 PM 
To: Smith, Elliot; Sebastiana, Rocco 

---'Cc.:-Mtchaelc;.Lyle@power-au:thocity~on .. cca-----·-· ------- ----- ---------- -·- ----------- -
Subject: RE: Revi-sed FRSA 

Elliot and Rocco, Thanks for your draft of the FRSA sent earlier today. Attached is a 
revised draft, together with a blackline showing changes from the draft you sent. GSPC 
is looking at these changes at the same time and accordingly they are subject to GSPC's 
comments. I understand that _we may should be receiving a form of release with the 
amount to be received from the OEFC in respect of the OEFC matter and a draft letter 
from the OPA to provide for the balance· of the amount. 

Let me know what time you would like to speak tomorrow. 

Carl De Vuono 
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McMillan LLP 
direct 416.387.4855 I mobile 416.918.1846 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7888 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information 
that is confidential and privileged. Any unauthorized disclosure, copying or use of 
this email is prohibited. If you are not the intended recipient, please notify us by 
reply email or telephone call and permanently delete this email and any copies 
immediately. 

From: Smith, Elliot [ESmith@osler.com] 
Sent: November 19, 2811 18:46 AM 
To: Carl De Vuono; Sebastiana, Rocco 
Cc: Michael.Lyle@powerauthority.on.ca 
Subject: Revised FRSA 

Carl, 
Please find attached a revised draft of the Facility Relocation and Settlement 
Agreement, along with a blackline referencing the version you sent on. November 17. If 
you have any questions, let us know. 

In the interest of time I am sending this to the OPA simultaneously and as such it 
remains subject to further comment by the OPA. 

Elliot 
[cid:image882.gif@81CCA6A8.98685298] 

Elliot Smith, P.Eng. 
Associate 

416.862.6435 

DIRECT 

416.862.6666 

FACSIMILE 

esmith@osler.com<mailto:esmith@osler.com> 

Osler, Hoskin & Harcourt LLP 
Box 58, 1 First Canadian Place 
Toronto, Ontario, Canada M5X 188 

From:. Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2811 6:22 PM 
To: Sebastiana, Rocco 
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Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Please see fully signed agreement attached. 

Carl De.Vuono 
Partner. 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information 
that is confidential and privileged. Any unauthorized disclosure, copying or use of 
this email is prohibited. If you are not the intended recipient, please notify us by 
reply email or telephone call and permanently delete this email and any copies 
immediately. 

Please consider the environment before printing this e-mail. 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, Novembe.r 18, 2011 6:06 PM 
To: Carl De Vuono 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Carl, I. have just been advised that the letter was being sent lawyer to lawyer. So, 
would you please send it to Greg for his execution. 

Thanks, Rocco 

From: Sebastiana, Rocco 
Sent: Friday, November 18, 2011 6:04 PM 
To: 'Carl De Vuono' 
Cc: Smith, Elliot; Michael..Lyle@powerauthority. on. ca 
Subject: RE: Agreement in Principle Letter 

-------- - --+he-1et-ter-'ha5 ...cbeen-=-s;i;gned-and-enG-lo-sed--i-5 --a -Gopy-.- -1--bel-ieve-th at-ict-ha s--been--sent-to ----
GS~C alse. Perhaps you_can_ CO_tlfi_rmt_ha_t (jr_eg_ h<l_s=r~e~i\{ed it. __ _ _ _ 

Thanks, Rocco 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2011 6:00 PM 
To: Sebastiana, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Ok. Is the OPA sending the letter to GSPC for signature? 
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Carl De Vuono 
Partner 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information 
that is confidential and privileged. Any unauthorized disclosure, copying or use of 
this email is prohibited. If you are not the intended recipient, please notify us by 
reply email or telephone call and permanently delete this email and any copies 
immediately. 

Please consider the environment before printing this e-mail. 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2011 5:57 PM 
To: Carl De Vuono 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Yes, the media statement is the one that I sent you. It is my understanding that the 
media statement may be issued on Monday as opposed to today. 

Regards, Rocco 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, .2011 5:36 PM 
To: Sebastiana, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter · 

The letter is ok. I assume the media statement is the one you sent me a couple of 
minutes ago. 

Please have the OPA sign and send the letter GSPC and GSPC will sign and send it back. 

Carl De Vuono 
Partner 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information 
that is confidential and privileged. Any unauthorized disclosure, copying or use of 
this email is prohibited. If you are not the intended recipient, please notify us by 
reply email or telephone call and permanently delete this email and any copies 
immediately. 
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Please consider the environment before printing this e-mail. 

From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2011 5:29 PM 
To:· Carl De Vuono 
Cc: Michael Lyle (Michael.Lyle@powerauthority.on.ca); Smith, Elliot 
Subject: Agreement in Principle Letter 

Confidential and Without Prejudice 

Carl, 

We are ok with your changes to the letter with one minor change. We have also added a 
positive statement that the OPA will be issuing a media statement in connection with 
the letter. 

If you are ok with the letter then we will proceed to have the'OPA sign it and send it 
over to Greenfield. 

Regards, Rocco 
[cid:imageee2.gif@e1CCA6A8.90605290] 

Rocco Sebastiane 
Partner 

416.862.5859 

DIRECT 

416.862.6666 

FACSIMILE 

rsebastiano@osler.com 

Osler, Hoskin & Harcourt LLP 
Box se, -1-First Canadian -place-
Toronto, Ontario, Canada M5X 1B8 

[cid:imageee3.gif@e1CCA6A8.90605290]<http://www.osler.com/> 

******************************************************************** 
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This e-mail message is privileged, confidential and subject to copyright. Any 
unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits 
d'auteur. Il est interdit de l'utiliser ou dele divulguer sans autorisation. 

******************************************************************** 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain 
information that is privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended 
recipient(s), any dissemination, distribution or copying of this e-mail message or any files transmitted with.it is strictly prohibited. If 
you have received this message in error, or are not the named recipient(s), please notify the sender immediately and delete this e-
mail message. · 
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Aleksandar Kojic 

From: Michael Killeavy· 
Sent: November 22, 2011 10:25 AM 
To: JoAnne Butler; 'Sebastiane, Rocco'; Michael Lyle 
Cc: 
Subject: 

· 'Ivanoff, Paul'; 'Smith, Elliot' 
RE: Revised FRSA 

I agree. The cost of carbon. some twenty years henc·e might make the. plant a net liability. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

-----Original Message----
From: JoAnne Butler 
Sent: November 22, 2011 10:08 AM 
To: 'Sebastiane, Rocco'; Michael Lyle; Michael Killeavy 
Cc: Ivanoff, Paul; Smith, Elliot 
Subject: RE: Revised FRSA 

To refresh my memory, I went back to my now retired CFO when we were developing our plants in 
Mexico as he was always adamant that we should not include residual value in our bids (in 
some cases, it meant the difference between winning and losing, though, the competition was 
so intense •... ). He confirmed that we used that approach due. to the simplistic assumption 
that ignoring residual value assuming we ran the plant to its end of life would give us a 
hedge on clean up costs which were so difficult to predict. He did acknowledge that there is 
more certainty now so that assumption may no longer be necessary but having said that, by the 
time you NPV the residual value "there's not likely to be a lot of value in current dollars." 
(his words) I am having lunch with him tomorrow and will explore further, especially his 
thoughts around discount rate. 

So, 111e can r~main _silent for now and MK' s ana]ysis cl~arly s_ho_111s that we cannot acc~pt_a 0 
· --cfiscount ra~-I11203<r;-"airty coal"miglft now nave moveato''Clfrty gas";tnere migff[oe_a_ 

.. huge .value-on cadjon:.and gas .pdces _might oe..-way up there • .=ttwoura-~oe:.iritel"es:fing:...to-see :Ff 
they put a major maintenance outage in year 18 (usually every six years and very expensive). 
If they didn't, then.they have no intention of going longer than the twenty years. And there 
would be clean up costs. 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

·120 Adelaide Street West, Suite 1600 
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Toronto, Ontario M5H 1T1 

416-969-6005 Tel. 
416-969-6071 Fax. 
joanne.butler@powerauthority.on.ca 

-----Original Message-----
From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Lunes, 21 de Noviembre de 2011 10:47 p.m. 
To: Michael Lyle; Michael Killeavy; JoAnne Butler 
Cc: Ivanoff, Paul; Smith, Elliot 
Subject: Re: Revised FRSA 

I just spoke to Carl as he wanted to gauge my reaction to the redraft. I told him that I had 
a concern about the no discount on the NPV. He made the point that this was a "concession" 
on their part to concede the no terminal value, but I pointed out to him that he did not 
expressly provide that there would be no terminal value, so that he left it open to raise it 
in any future dispute on the quantification of damages. I advised that the discount rate 
should as a minimum reflect the reduced time value of money given CPI if all els·e remained 
unchanged. I told him that I preferred to remain silent on both the discount rate and 
terminal value and we'll argue about it when it comes time to negotiate the damages on lost 
net revenues, but I told h·im that this requires further discussion with my clients. 

The question is this, does taking the 
difference between zero discount rate 
the NPV calculation of net revenues. 
recommend that we stay silent on both 
after we have the FRSA in place. 

terminal value definitively off the table worth a 
versus, say at least a 5 or 6 percent discount rate on 
If it isn't (as I suspect it is not), then I would 
points and we negotiate both points at a later date 

Let's discuss this further. Regards, Rocco 

Original Message ----
From: Sebastiana, .Rocco. 
Sent: Mond~y, November '2i, 2011 i0:08 PM 
To: Michael Lyle (Michael.Lyle@powerauthority.on.ca) <Michael.Lyle@powerauthority.on.ca>; 
Michael Killeavy (Michael.killeavy@powerauthority.on.ca) 
<Michael.killeavy@powerauthority.on.ca>; JoAnne Butler <joanne.butler@powerauthority.on.ca> 
Cc: Ivanoff, Paul; Smith, Elliot 
Subject: FW: Revised FRSA 

This just arrived from Carl. We are certainly getting closer, but we still a few outstanding 
issues to resolve, principally as they relate to the quantification of damages: 

In Section 2.1(e), they want to restrict the period to which the OPA can have a say 
on the sale of the Facility Equipment. 

In Section 2.5, they .have added a laundry list of items which would. need to be 
reflected in a revised NRR if there were a Relocated Facility and an Amended ARCES. Frankly, 
they are simply doing themselves a disservice by ·doing this as it simply makes it harder to 
agree on a Relocated Facility. 

In Section 2.4(b), Carl is raising the point that the Secured Lenders have provided 
several LCs for the project (in addition to the LC to the OPA, including an LC to Union Gas 
and the City of Mississauga) and therefore, until such time as those LCs are cancelled, the 
Secured Lender would like cash collateral or a replacement LC. I would propose that the OPA 
return its Completion and Performance LC for cancellation upon execution of this agreement. 
It may take a bit of time to get the other LCs cancelled. We'll need to give a bit more 
thought on this wording as it should only relate to any outstanding LC. 
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In Section 4.2, they will agree to no terminal value of the Facility, but they want 
the NPV of the net revenues to be at a zero discount rate. This does not make_ sense to.me, 
as the net revenues should at least be discounted at CPI and more likely at a higher number 
(at least comparable to TCE's 5.25%), but certainly not at zero discount. --I think that this 
will likely be the last issue on the table to resolve and may require· escalation between 
Colin and Greg, as I discussed this point at length with Carl on Sunday morning and I don't 
think that the message has sunk in. 

Carl has made an issue about legal fees and consultant's fees on this and future agreements 
and arbitrations, but those costs pale by comparison to the other amounts payable to for the 
cancellation, but we should give this point a bit more thought. 

Regards, Rocco 

-----Original Message-----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Monday, November 21, 2e11 9:39 PM 
To: Smith, Elliot 
Cc: Sebastiana, Rocco 
Subject: RE: Revised FRSA 

Rocco and Elliot, 

Attached is a revised draft of the FRSA which is being reviewed by GSPC at the same time and 
accordingly subject to the comments of GSPC. I also attach a list showing details of the 
$15e million L/C. 

Schedule 2.2(a) containing details of the of the Equity Sunk Costs consisting of the Eastern 
Power services and materials will follow. 

Carl De Vuono 
McMillan LLP 
direct 416.3e7.4e55 I mobile 416.918.1e46 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7eee ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

From: Smith, Elliot [ESmith@osler.com] 
Sent.:~Nnvembe!'-2e,._2e11~K:58 __ i>J11_._~---· _ .---- --·---"'--~~ 

To: Carl-De Vuono 
cc: sebastiano, Rocco; 'mithael.Iyle@powerauthorit}r. on .ca' 
Subject: RE: Revised FRSA 

Carl, 
Attached please find the revised FRSA. As with before, in the 
this to you and the OPA simultaneously and as such it remains 

Elliot 

-----Original Message-----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
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Sent: Sunday, November 20, 2011 2:20 PM 
To: Sebastiane, Rocco 
Cc: Smith, Elliot 
Subject: RE: Revised FRSA 

Based on the discussion today, and the clear example you gave regarding "hammers", GSPC is 
cutting down its proposed list of Relocated Equipment significantly. We will send that over 
when it is completed, together with the schedule of the Equity Sunk Costs relating to the 
services and work provided by Eastern Power . 

Regarding the proposed payment of the $5.23 million over time under the NUG contract, we are 
ok with the idea but were hoping we could reduce the period to 12 months rather than remning 
term of the contrcat. Based on the current payments under that contract, the iDcreased 
monthly payment on the 12 month schedule should not be an issue for the OPA. 

North Green Limited is a sister of Greenfield Holdco, both owned by the same corporation. As 
mentioned, Greenfield Holdco owns Greenfield. 

I think we should all see the revisions to sections 2.4(c) and 2.4(d) and 4.2 before 
commenting further on the issues regarding those sections we talked about on the call 
earlier. 

I am also wondering if we should move 2.4(c) and (d) to another section (perhaps 2.1) because 
they don't really involve the Secured Lenders and I think it would be better if Section 2.4 
was limited to issues involving tne Secured Lenders. 

Carl De Vuono 
McMillan LLP 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us· by reply email or 
telephone call and permanently delete this email and any copies immediately. 

From: Sebastiane, Rocco [RSebastiano@osler.com] 
Sent: November 20, 2011 9:59 AM 
To: Carl De Vuono 
Subject: Re: Revised FRSA 

Can we delay the call to 10:30? Thanks, Rocco 

Original Message -----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Sunday, November 20, 2011 09:03 AM 
To: Sebastiane, Rocco 
Subject: Re: Revised FRSA 

Would you rather do it later because of the parade? 

Carl De Vuono 
McMillan LLP 
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direct - 416.307.4055 
mobile - 416.918.1046 

CONFIDENTIALITY NOTICE: This email, including any att·achments; may contain information that 
is confidential and privileged. Any unauthorized disclosure; copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Original Message -----
From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: Sunday, November 20, 2011 08:55 AM 
To: Carl De Vuono 
Cc: Smith, Elliot <ESmith@osler.com> 
Subject: RE: Revised FRSA 

Let's use the following call-in number (as I would like Elliot to participate on the call 
_also) and let's go with 10 am, as I need to first drive my kids down to the parade drop-off 
point as they are in the Santa Clause parade today. 

Call-in: 416-343-4295 
Conference ID: 9215401 

Thanks, Rocco 

·-----Original Message-----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Sunday, November 20, 2011 6:38AM 
To: Sebastiane, Rocco 
Subject: Re: Revised FRSA 

I'll follow up on your comments below and let's speak at 9:30 or 10. 

Carl De Vuono 
McMillan LLP 

direct - 416.307.4055 
mobile - 416.918.1046 

c:GNFIDENTIALITY NOTICE: This email, including any attachments, may contain--informat-ion -that 
- Ts-confiilentlal'-anii privlleged: Ariy unauthorized disclosure~ copyin-g or use of fhis-email is 

prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Original Message -----
From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: Sunday, November 20, 2011 01:09 AM 
To: Carl De Vuono 
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Cc: Smith, Elliot <ESmith@osler.com>; 'Michael Lyle (Michael.Lyle@powerauthority.on.ca)' 
<Michael.Lyle@powerauthority.on.ca> 
Subject: RE: Revised FRSA 

Carl, can we speak Sunday morning around 9:30 or 10 am? 

I have been through your changes and many of them look fine. Obviously, some of the dollars 
figures will require consideration by my client, but the sooner you can get us the breakdown 
of the Equity Sunk costs the better. Also, can Greg please provide us with a break down of 
how he calculated the additional $90 million to get to $150 million? It would be helpful to 
us to get comfortable that this is a reasonable number. 

Regarding the Relocated Equipment, does Greg has a Schedule 2.1(a) that we can look at? I 
don't understand why he is pushing so hard on these items, as we have already listed the key 
large ticket items in the list. The rest of the equipment he should be able to tell the 
Suppliers to suspend because even if we find a replacement site, it is going to take time to 
get it approved and permitted and then we'd simply be paying to have this other equipment 
stored in a warehouse somewhere. To suspend these other items for 60 or so days is not an 
unreasonable request on our part. 

I am quite troubled by your change to Section 4.2 to add a dollar amount for the "deemed 
terminal value of the Facility". This concept is not part of the "Discriminatory Action 
Compensation" language in the ARCES that we discussed on Friday and furthermore, is 
completely outside of the ARCES Contract. Once the end of the Term of ARCES Contract would 
have been reached, this Facility would have become a merchant power plant as there is no 
obligation on the part of the OPA to provide. any extension or replacement contract. 
Therefore, the terminal value is completely speculative and in fact, could be zero or a 
negative amount depending upon assumptions of future market conditions or system needs at the 
end of the Term. This ask needs to come off the table if we are to come to an agreement by 
Monday •. 

Thanks, Rocco 

-----Original Message-----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Saturday, November 19, 2011 11:38 PM 
To: Smith, Elliot; Sebastiana, Rocco 
Cc: Michael.Lyle@powerauthority.on.ca 
Subject: RE: Revised FRSA 

Elliot and Rocco, Thanks for your draft of the FRSA sent earlier today. Attached is a revised 
draft, together with a blackline showing changes from the draft you sent. GSPC is looking at 
these changes at the same time and accordingly they are subject to GSPC's comments. I 
understand that we may should be receiving a form of release with the amount to be received 
from the OEFC in respect of the OEFC matter and a draft letter from the OPA to provide for 
the balance of the amount. 

Let me know what time you would like to speak tomorrow. 

Carl De Vuono 
McMillan LLP 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
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prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

From: Smith, Elliot [ESmith@osler.com] 
Sent: November 19, 2811 18:46 AM 
To: Carl De Vuono; .Sebastiana, Rocco 
Cc: Michael.Lyle@powerauthority.on.ca 
Subject: Revised FRSA 

Carl, 
Please find attached a revised draft. of the Facility Relocation and Settlement Agreement, 
along with a blackline referencing the version you sent on November 17. If you have any 
questions, let us know. 

In the interest of time I am sending this to the OPA simultaneously and as such it remains 
subject to further comment by the OPA. 

Elliot 
[cid:image882.gif@81CCA6A8.98685298] 

Elliot Smith, P.Eng. 
Associate 

416.862.6435 

DIRECT 

416.862.6666 

FACSIMILE 

esmith@osler.com<mailto:esmith@osler.com> 

Osler, Hoskin &'Harcourt 
Box 58, 1 First Canadian 
Toronto, Ontario, Canada 

LLP 
Place 

MSX 168 

Froni: ·carl De ·vuono [mi:lilto:Carl.DeVuono@mcmillan.ca]
Sent: Friday, November 18, 2811 6:22 PM 
To: Sebastiane, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Please see fully signed agreement attached. 
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Carl De Vuono 
Partner 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Please consider the environment before printing this e-mail. 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2011 6:06 PM 
To: Carl De Vuono 
Cc: Smith, Elliot; Michael. Lyle@powerauthori ty. on. ca 
Subject: RE: Agreement in Principle Letter 

Carl, I have just been advised that the letter was being sent lawyer to lawyer. So, would 
you please send it to Greg for his execution. 

Thanks, Rocco 

From: Sebastiana, Rocco 
Sent: Friday, November 18, 2011 6:04 PM 
To: 'Carl De· Vuono' 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

The letter has been signed and enclosed is a copy. I believe that it has been sent to GSPC 
also. Perhaps you can confirm that Greg has received it. 

Thanks, Rocco 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2011 6:00 PM 
To: Sebastiana, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Ok. Is the OPA sending the letter to GSPC for signature? 

Carl De Vuono 
Partner 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 
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CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of th.is email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanent.ly delete this .email and any copies immediately. 

Please consider the environment before printing this e-mail. 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2811 5:57 PM 
To: Carl De Vuono 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Yes, the media statement is the one that I ·sent you. It is my understanding that the media 
statement may be issued on Monday as opposed to today. 

Regards, Rocco 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2011 5:36 PM 
To: Sebastiana, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

The letter is ok. I assume the media statement is the one you sent me a couple of minutes 
ago. 

Please have the OPA sign and send the letter GSPC and GSPC will sign and send it back. 

Carl De Vuono 
Partner 
direct 416.387.4855 I mobile 416.918.1846 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7800 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 

-··-pl"otlibi-'ted .--I-f-you'-al"e-'Aot-'ttle'--iAtemleGI'-I"e&ipieAt,=-p±ease-"Aoti-f-y.:_us-'i:Jy=-Pep±y~emai-1-'o·r>-=~---'-
-t~ler>_hone call-and _:_Pel"manent-ly cl_ele_te thls email_an_d .. an_y _co_pies imm~d_iaj:e:Ly. 

Please consider the environment before printing this e-mail. 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2011 5:29 PM 
To: Carl De Vuono 
Cc: Michael Lyle (Michael.Lyle@powerauthority.on.ca); Smith, Elliot 
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Subject: Agreement in Principle Letter 

Confidential and Without Prejudice 

Carl, 

we are ok with your changes to the letter with one minor change. We have also added a 
positive statement that the OPA will be issuing a media statement in connection with the 
letter. 

If you are ok with the letter then we will proceed to have the OPA sign it and send it over 
to Greenfield. 

Regards, Rocco 
[cid:imageee2.gif@e1CCA6A8.9e6e529e] 

Rocco Sebastiane 
Partner 

416.862.5859 

DIRECT 

416.862.6666 

FACSIMILE 

rsebastiano@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 5e, 1 First Canadian Place 
Toronto, Ontario, Canada M5X 1B8 

[cid:imageee3.gif@e1CCA6A8.9e6e529e]<http://www.osler.com/> 

******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser ou de le divulguer sans autorisation. 

******************************************************************** 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Subject: 
Attachments: 

Here's the latest. 

Mk:hael Killeavy 
November 22, 2011 10:29 AM 
'abirchenough@cogeco.ca' 
FW: Revised FRSA . 
Blackliri_e Facility Relocation and Settlement Agreement (McMillan Draft November 21 
2011 ).pdf; Facility Relocation and Settlement Agreement (McMillan draft November 21 
2011).doc · 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

-----Original Message----
From: Michael Lyle 
Sent: November 21, 2011 10:17 PM 
To: Colin Andersen 
Cc: JoAnne Butler; Michael Killeavy 
Subject: Fw: Revised FRSA 

Update on where we are. Remains only one key issue in my view - focus of discussion on lost 
profit calculation has moved from residual value to appropriate discount rate. 

Original Message -----
From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: Monday, November 21, 2011 10:08 PM 

----'cO :-.:.:Michael.-Lc.ycle.;-=Micchae-l...:KilTea.v.y..;--;;loAnne-=Butlet' · ·- - · -=-·=-· ---"'~=--.:.:...: ---

.. Cc: Ivanoff, -Paul--<P-Lvanof-f@osler--.-Eom>t--5mith,· Elliot -<E·Smith@osler-.com> · 
--SUbjeCt:- FW: I{E!V1Sed-- i=l{SA- -- ------------ ------------- -----

This just arrived from Carl. We are certainly getting closer, but we still a few outstanding 
issues to resolve, principally as they relate to the quantification of damages: 

In Section 2.1(e), they want to restrict the period to which the OPA can have a say 
on the sale of the Facility Equipment. 

In Section 2.5, they have added a laundry list of items which would need to be 
reflected in a revised NRR if there were a Relocated Facility and an Amended ARCES. Frankly, 
they are simply doing themselves a disservice by doing this as it simply makes it harder to 
agree on a Relocated Facility. 
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In Section 2.4(b), Carl is ra1s1ng the point that the Secured Lenders have provided 
several LCs for the project (in addition to the LC to the OPA, including an LC to Union Gas 
and the City of Mississauga) and therefore, until such time as those LCs are cancelled, the 
Secured Lender would like cash collateral or a replacement LC. I would propose that the OPA 
return its Completion and Performance LC for cancellation upon execution of this agreement. 
It may take a bit of time to get the other LCs cancelled. We'll need to give a bit more 
thought on this wording as it should only relate to any outstanding LC. 

In Section 4.2, they will agree to no terminal value of the Facility, but they want 
the NPV of the net revenues to be at a zero discount rate. This does not make sense to me, 
as the net revenues should at least be discounted at CPI and more likely at a higher number 
(at least comparable to TCE's 5.25%), but certainly not at zero discount. I think that this 
will likely be the last issue on the table to resolve and may require escalation between 
Colin and Greg, as I discussed this point at length with Carl on Sunday morning and I don't 
think that the message has sunk in. 

Carl has made an issue about legal fees and consultant's fees on this and future agreements 
and arbitrations, but those costs pale by comparison to the other amounts payable to for the 
cancellation, but we should give this point a bit more thought. 

Regards, Rocco 

-----Original Message-----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Monday, November 21, 2011 9:39 PM 
To: Smith, Elliot 
Cc: Sebastiane, Rocco 
Subject: RE: Revised FRSA 

Rocco and Elliot, 

Attached is a revised draft of the FRSA which 
accordingly subject to the comments of GSPC. 
$150 million L/C. 

is being reviewed by GSPC at the same time and 
I also attach a list showing details of the 

Schedule 2.2(a) containing details of the of the Equity Sunk Costs consisting of the Eastern 
Power services and materials will follow. 

Carl De Vuono 
McMillan LLP 
direct 416.307.405S I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

From: Smith, Elliot [ESmith@osler.com] 
Sent: November 20, 2011 8:58 PM 
To: Carl De Vuono 
Cc: Sebastiana, Rocco; 'michael.lyle@powerauthority.on.ca' 
Subject: RE: Revised FRSA 

Carl, 
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Attached please find the revised FRSA. As witQ before, in the interest of time I am sending 
this to you and the OPA simultaneously and as such it remains subject to comment by the OPA: 

Elliot 

-----Original Message-----
From: Carl Oe Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Sunday, November 20, 2011 2:20 PM 
To: Sebastiana, Rocco 
cc: Smith, Elliot 
subject: RE: Revised FRSA 

Based on the discussion today, and the clear example you gave regarding "hammers", GSPC is 
cutting down its proposed list of Relocated Equipment significantly. We will send that over 
when it is completed, together with the schedule of the Equity Sunk Costs relating to the 
services and work provided by Eastern Power 

Regarding the proposed payment of the $5.23 million over time under the NUG contract, we are 
ok with the idea but were hoping we could reduce the period to 12 months rather than remning 
term of the contrcat. Based on the current payments under that contract, the increased 
monthly payment on the 12 month schedule should not be an issue for the OPA. 

North Green limited is a sister of Greenfield Holdco, both owned by the same corporation. As 
mentioned, Greenfield Holdco owns Greenfield. 

I think we should all see the revisions to sections 2.4(c) and 2.4{d) and 4.2 before 
commenting further on the issues regarding those sections we talked about on the call 
earlier. 

I am also wondering if we should move 2.4(c) and {d) to another section (perhaps 2.1) because 
they don't really involve the Secured lenders and I think it would be better if Section 2.4 
was limited to issues involving the Secured lenders. 

Carl De Vuono 
McMillan llP 
direct 416.307.4055 mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

- From: Seoastiario; Rocco [RSebastiano@osler.com] 
Sent: November 20, 2011 9:59 AM 
To: Carl De Vuono 
subject: Re: Revised FRSA 

Can we delay the call to 10:30? Thanks, Rocco 

Original Message -----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Sunday, November 20, 2011 09:03 AM 
To: Sebastiana, Rocco 
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Subject: Re: Revised FRSA 

Would you rather do it later because of the parade? 

Carl De Vuono 
McMillan LLP 

direct - 416.307.4055 
mobile - 416.918.1046 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Original Message -----
From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Sunday, November 20, 2011 08:55 AM 
To: Carl De Vuono 
cc: Smith, Elliot <ESmith@osler.com> 
Subject: RE: Revised FRSA 

Let"s use the following call-in number (as I would like Elliot to participate on the call 
also) and let's go with 10 am, as I need to first drive my kids down to the parade drop-off 
point as they are in the Santa Clause parade today. 

Call-in: 416-343-4295 
Conference ID: 9215401 

Thanks, Rocco 

-----Original Message-----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Sunday, November 20, 2011 6:38 AM 
To: Sebastiana, Rocco 
Subject: Re: Revised FRSA 

I'll follow up on your comments below and let's speak at 9:30 or 10. 

Carl De Vuono 
McMillan LLP 

direct - 416.307.4055 
mobile - 416.918.1046 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 
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Original Message -----
From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Sunday, November 20, 2011 01:09 AM 
To: Carl De Vuono 
Cc: Smith, Elliot <ESmith@osler.com>; 'Michael Lyle (Michael'.Lyle@powerauthority.on.ca)' 
<Michael.Lyle@powerauthority.on.ca> 
Subject: RE: Revised FRSA 

Carl, can we speak Sunday morning around 9:30 or 10 am? 

I have been through your changes and many of them look fine. Obviously, some of the dollars 
figures will require consideration by my client, but the sooner you can get us the breakdown 
of the Equity Sunk costs the better. Also, can Greg please provide us with a break down of 
how he calculated the additional $90 million to get to $150 million? ·It would be helpful to 
us to get comfortable that this is a reasonable number. 

Regarding the Relocated Equipment, does Greg has a Schedule 2.1(a) that we can look at? I 
don't understand why he is pushing so hard on these items, as we have already listed the key 
large ticket items in the list. The rest of the equipment he should be able to tell the 
Suppliers to suspend because even if we find a replacement site, it is going to take time ;to 
get it approved and permitted and then we'd simply be paying to have this other equipment · 

·stored in a warehouse somewhere. To suspend these other items for 60 or so days is not an 
unreasonable request on our part. · 

I am quite troubled by your change to Section 4.2 to add a dollar amount for the "deemed 
terminal value of the Facility". This concept is not part of the "Discriminatory Action 
Compensation" language in the ARCES that we discussed on Friday and furthermore, is 
completely outside of the ARCES Contract. Once the end of the Term of ARCES Contract would 
have been reached, this Facility would have become a merchant power plant as there is no 
obligation. on the part of the OPA to provide any extension or replacement contract. 
Therefore, the terminal value is completely speculative and in fact, could be zero or a 
negative amount depending upon assumptions of future market conditions or system needs at the 
end of the Term. This ask needs to come off the table if we are to come to an agreement by 
Monday. 

Thanks, Rocco 

-----Original Message-----
From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Saturday, November 19, 2011 11:38 PM 
To: Smith, Elliot; Sebastiana, Rocco 
Cc: Michael.Lyle@powerauthority.on.ca 

..... -£u!J:je-Gt-:-'R~:-Rev-i-sed..cf'.R£A--. . . -··---- ------- -·---- - ----·-----· --------·--·----- ·- ----- ··· 

Elliot and Rocco, Thanks -for your araft of tile FR5A-sent earlfer toaay .. Attache-d-is a revised. 
draft, together with a blackline showing changes from the draft you sent. GSPC is looking at 
these changes at the same time and accordingly they are subject to GSPC's comments. I 
understand that we may should be receiving a form of release with the amount to be received 
from the OEFC in respect of the OEFC matter and a draft letter from the OPA to provide for 
the balance of the amount. 

Let me know what time you would like to speak tomorrow. 

Carl De Vuono 
McMillan LLP 
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direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us· by reply email or 
telephone call and permanently delete this email and any copies immediately. 

From: Smith, Elliot [ESmith@osler.com] 
Sent: November 19, 2011 10:46 AM 
To: Carl De Vuono; Sebastiane, Rocco 
Cc: Michael.Lyle@powerauthority.on.ca 
Subject: Revised FRSA 

Carl, 
Please find attached a revised draft of the Facility Relocation and Settlement Agreement, 
along with a blackline referencing the version you sent on November 17. If you have any 
questions, let us know. 

In the interest of time I am sending this to the OPA simultaneously and as such it remains 
subject to further comment by the OPA. 

Elliot 
[cid:image002.gif@e1CCA6A8.90605290] 

Elliot Smith, P.Eng. 
Associate 

416.862.6435 

DIRECT 

416.862.6666 

FACSIMILE 

esmith@osler.com<mailto:esmith@osler.com> 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada MSX 188 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2011 6:22 PM 
To: Sebastiane, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 
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Please see fully signed agreement attached. 

Carl De Vuono 
Partner 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Please consider the environment before printing this e-mail. 

From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2011 6:06 PM 
To: Carl De. Vuono 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Carl, I have just been advised that the letter was being sent lawyer to lawyer. So, would 
you please send it to Greg for his execution. 

Thanks, Rocco 

From: Sebastiane, Rocco 
Sent: Friday, November 18, 2011 6:04 PM 
To: 'Carl De vuono' 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

The letter has been signed and enclosed is a copy. I believe that it has been sent to GSPC 
also. Perhaps you can confirm that Greg has received it. 

----'l'h an ks ,-'-ROCCO--- --

---- From: Carl D-e \luana [maino:carr:-DeVuono@riicmillari~ ca] 
Sent: Friday, November 18, 2011 6:00 PM 
To: Sebastiane, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Ok. Is the OPA sending the letter to GSPC for signature? 

Carl De Vuono 
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Partner 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Please consider the environment before printing this e-mail. 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2011 5:57 PM 
To: Carl De Vuono 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Yes, the media statement is the one that I sent you. It is my understanding that the media 
statement may be issued on Monday as opposed to today. 

Regards, Rocco 

From: Carl De Vuono [mailto:Carl.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2011 5:36 PM 
To: Sebastiane, Rocco 
Cc: Smith, Elliot; Michael.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

The letter is ok. I assume the media statement is the one you sent me a couple of minutes 
ago. 

Please have the OPA sign and send the letter GSPC and GSPC will sign and send it back. 

Carl De Vuono 
Partner 
direct 416.307.4055 I mobile 416.918.1046 carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

CONFIDENTIALITY NOTICE: This email, including any attachments, may contain information that 
is confidential and privileged. Any unauthorized disclosure, copying or use of this email is 
prohibited. If you are not the intended recipient, please notify us by reply email or 
telephone call and permanently delete this email and any copies immediately. 

Please consider the environment before printing this e-mail. 
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